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Introduction

This Insight reports further efforts to suppress piracy off the coast of Somalia since
Agora: Piracy Prosecutions—Countering Piracy off Somalia: International Law and
International Institutions was prepared for the July 2010 issue of the American Journal
of International Law.[1]

Background

On November 23, 2010, the UN Security Council unanimously adopted its latest resolution addressing the suppression
of piracy off the coast of Somalia.[2] This new resolution, effective until November 23, 2011, replaces the December
2009 UN Security Council’s authorization for counter-piracy operations off the coast of Somalia that would have expired
on November 29, 2010.[3] The UN Secretary-General had earlier submitted three reports to the Security Council
pertaining to Somali piracy. In July, he submitted a report on options for prosecutions;[4] in September, he submitted his
latest comprehensive report on the situation in Somalia; and in October, he submitted his report covering the current
situation off the coast of Somalia and the efforts undertaken by all relevant actors, pursuant to Resolution 1897.[5] The
Council has considered each of these reports.[6]

In August, the Secretary-General appointed Jack Lang (France) as his Special Adviser on Legal Issues Related to Piracy
off the Coast of Somalia to assist him in making further recommendations on options for piracy prosecutions set out in
his July report. Mr. Lang has conducted extensive consultations in the region during September and October.[7] Mr.
Lang’s report is expected by the end of 2010.[8]

The new resolution should go beyond simply renewing existing authorities and exhortations. This Insight explores what
additional provisions the resolution could have usefully contained, and briefly considers pending counter-piracy actions
at the International Maritime Organization (“IMO”).

Pressing Problems

One pressing problem is posed by Kenya'’s recent insistence that the arrangements with the United States and other
countries for the turn-over of suspects for prosecution terminated on September 30, 2010.[9] Kenya’s Foreign Minister
complains that the international community has not lived up to its commitment to provide financial assistance to
Kenya,[10] an allegation which is not consistent with the facts.[11] A further complication arises due to a recent Kenyan
High Court decision that the change in Kenyan law in September 2009 removed the basis for prosecution of alleged acts
of piracy that occurred prior to the repeal of the previous piracy statute.[12]

There are several persistent problems. The eighteen-year-old Security Council embargo on arms transfers to
Somalia[13] continues not to be enforced.[14] Little apparent effort is being brought to bear to curtail the millions of
dollars that continue to be paid in ransom to free captured ships and their crews.[15] There appears to be no concerted
effort in dealing with allegations of illegal fishing and dumping in Somali waters, thereby providing rationale for continuing
(illegal) acts of piracy.[16]

Another problem continues to be the inadequacy of domestic piracy legislation, including in the United States. Only
domestic courts are competent to try pirates: there is no international court with jurisdiction. As an example of the
problem, on August 17, 2010, a U.S. federal district court judge dismissed a piracy charge on the grounds that firing a
weapon at a ship (the USS Ashland (LSD-48)) to force it to stop and be boarded did not amount to an act of piracy.[17]
In its analysis of the piracy statute, 18 U.S.C. Section 1651, the district court applied the U.S. Supreme Court’s definition
of piracy as “robbery” — and there was no allegation of robbery. The district court did not take into account that Article
15(3) of the 1958 Geneva Convention on the High Seas (to which the United States is a party and which is therefore
part of the “supreme Law of the Land”)[18] defines piracy to include “any act of inciting or of intentionally facilitating an
act described” as piracy.[19] Two months later, a different judge in the same district court came to the opposite
conclusion, and the trial of those suspects is underway in Norfolk, Virginia.[20]

These ongoing difficulties highlight the need for the Security Council to pay special attention to suppressing piracy off
the coast of Somalia while continuing to seek to establish stability on the ground in Somalia.

Additional Operative Provisions for the Next Security Council Resolution

There are a number of issues that the Security Council could have considered adding to the operative paragraphs of its
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new resolution on Somali piracy. These include:

« authorizing the cooperating armed forces to enforce the prohibitions on illegal fishing and dumping of toxic wastes
within 200 nautical miles of the Somalia coastline;[21]

« authorizing the cooperating forces to enforce the arms embargo imposed by Resolution 733 (1992);[22]

+ authorizing the steps necessary to prevent the import of powerful outboard engines used on pirates’ skiffs to enable
them to operate far from shore and outside traditional fishing grounds;[23]

» providing additional specificity as to those items of piracy paraphernalia subject to confiscation, including boarding
ladders and hooks,[24] and expressing the view that possession of paraphernalia is evidence of intent to commit
piracy;[25] and

- specifically authorizing aerial surveillance of pirates’ camps on the Somali coastline and preventing pirates’ skiffs
and motherships from departing Somalia when equipped for piracy.[26]

In addition, the Security Council could have:

- renewed its encouragement of States to update or enact modern anti-piracy and criminal legislation, and legislation
under the 1988 Convention for the Suppression of Unlawful Acts against the Safety of Maritime Navigation (“SUA
Convention”);[27]

« called for tracing of ransom payments;[28] and

+ encouraged continued cooperation in case preparation, investigation, and prosecution of piracy suspects, including
using biometric identification of suspects.[29]

The Security Council could also have considered whether to clarify a possible ambiguity: whether previously-granted
Transitional Federal Government of Somalia (“TFG”) authorizations for cooperating naval forces need to be given again
for operations within the Somali territorial sea during the renewal period of Resolution 1897.[30] In addition, the Security
Council will need to consider the effect of the pending expiration of the Somali government’s transitional period in August
2011.[31]

What Did the Security Council Do This Time?
The Council took some, but not all, of these steps.

With regard to illegal fishing and illegal dumping, Resolution 1950 strengthened the preambular and operative
paragraphs on Somalia’s offshore natural resources. New text was added in the preamble, “stressing the importance of
preventing, in accordance with international law, illegal fishing and illegal dumping, including toxic substances,” and in
operative paragraph 6, which “recalls the importance of preventing, in accordance with international law, illegal fishing
and illegal dumping, including toxic substances.” However, the action portion of operative paragraph 6 once again
merely “calls upon States and interested organizations, including the IMO, to provide technical assistance to Somalia,
including regional authorities, and nearby coastal States,” as it did in operative paragraph 5 of Resolution 1897. The
Council should have done more in this regard.

With regard to enforcement of the arms embargo, the Council took only a small step by including a reference in
operative paragraph 3 on cooperation with the Monitoring Group, “including on information sharing regarding possible
arms embargo violations.” No specific authority was extended to the cooperating naval forces to enforce the arms
embargo.

Similarly, the Council provided no new authorities to the cooperating naval forces regarding the multiple powerful
outboard engines used on the skiffs that would have provided more specificity to the phrase “other related equipment” in
operative paragraph 4 of Resolution 1950, which remains unchanged from the corresponding operative paragraph 3 of
Resolution 1897. Likewise, there is no mention in Resolution 1950 of aerial surveillance of the pirates’ base camps.

Operative paragraph 19 of Resolution 1950 repeats the Council’s encouragement of States Parties to the Law of the Sea
Convention and the SUA Convention “to fully implement their relevant obligations,” and repeats in operative paragraph
12 a call to all States “to criminalize piracy under their domestic laws” as stated in operative paragraph 2 of Resolution
1918.

With regard to ransom payments, Resolution 1950 usefully adds three new operative paragraphs:

+ “15. Urges all States to take appropriate actions under their existing domestic law to prevent the illicit financing of
acts of piracy and the laundering of its proceeds;

+ “16. Urges States, in cooperation with INTERPOL and Europol, to further investigate international criminal networks
involved in piracy off the coast of Somalia, including those responsible for illicit financing and facilitation;

+ “17. Stresses in this context the need to support the investigation and prosecution of those who illicitly finance, plan,
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organize, or unlawfully profit from pirate attacks off the coast of Somalia”.

In addition to renewing its call for enhanced prosecutions, operative paragraph 12 of Resolution 1950 now usefully
includes a specific reference to “anyone who incites or facilitates an act of piracy,” language that draws upon
subparagraph (c) of the definition of piracy in Article 101 of the Law of the Sea Convention.

With regard to the possible ambiguity mentioned above regarding TFG authorizations, the resolution made no
substantive change in operative paragraph 8 to the wording in paragraph 8 of Resolution 1897. Resolution 1950 makes
no reference to the expiration of the TFG’s authority in August 2011.

Finally, Resolution 1950 takes note of the various developments that have occurred in the past twelve months in an
effort to suppress piracy off the coast of Somalia.

On balance, Resolution 1950 is an incremental improvement of Resolution 1897.
Next Steps for the IMO, DOALOS, and UNODC
Two of the IMO’s main committees have piracy on their agenda for their next meetings in mid- and late-November.[32]

The Legal Committee has recently considered a review of national piracy legislation conducted by the IMO, the UN
Office on Drugs and Crime (“UNODC?”), and the UN Legal Office’s Division of Ocean Affairs and Law of the Sea
(“DOALOS”).[33] DOALOS has recently added information about piracy to its website, including national piracy
legislation.[34] The legislation of thirty-one States is currently included. All States should be encouraged by the IMO and
the Security Council to review and update their legislation, taking advantage of the UNODC and IMO offers of
assistance[35] where necessary.

The Maritime Safety Committee will consider a number of submissions from Member States, industry groups, and the
IMO Secretariat. Many of these submissions provide information on efforts by the Contact Group on Piracy off the Coast
of Somalia and by industry to support investigation and prosecution of piracy suspects, as well as on-board defensive
measures and post-piracy care for seafarers. These submissions are likely to be received favorably by the
Committee.[36]

Conclusion

Efforts to enhance further prosecutions of pirates will not be sufficient to suppress piracy off the coast of Somalia. Given
the vast area of the Indian Ocean in which pirates are now operating, steps must be taken to reduce the quantity of
arms and paraphernalia available to pirates in Somalia, as well as the opportunities for pirates to leave their “dens” in
Somali ports (on “motherships”) and shoreline bases (on skiffs). The suggestions above are, for the most part, proposed
to meet these objectives.
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