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Introduction

In its 2009-2010 term, the U.S.
Supreme Court issued two decisions
particularly significant for whether the
United States will remain an attractive
international arbitration seat, especially
given legislation pending in Congress
that would limit the use of arbitration in
both international and domestic
contexts. In the case of Stolt-Nielsen
S.A. v. Animalfeeds Intʼl Corp.,[1] the

Court held that imposing class arbitration on parties without their explicit consent
violated the Federal Arbitration Act (FAA),[2] and in Rent-A-Center, West, Inc. v.
Jackson,[3] the Court reinforced the current U.S. legal framework limiting courtsʼ
authority to interfere with contracts containing arbitration clauses.[4]

When parties to a contract choose which countryʼs law will govern the contract and
in which country any arbitration of a contract dispute will be hosted, a common
concern is the extent to which a countryʼs law gives the parties control over arbitral
procedures and limits judicial review of arbitral awards. Stolt-Nielsen and Rent-A-
Center each symbolize an arbitration-friendly trend in U.S. law that makes the
United States a leading international arbitration forum.

But the Arbitration Fairness Act, pending in the U.S. House of Representatives and
Senate since 2007 in one form or another, proposes amendments to the FAA that
might supersede these and other Supreme Court decisions favoring arbitration. The
two current versions of this legislation limit partiesʼ ability to resort to arbitration in
consumer, franchise, and employment disputes, and expand grounds for judicial
review of arbitral awards.[5] Situating the jurisprudence in its real-world context—
where clauses mandating settlement of disputes via arbitration are routinely used in
labor agreements, cell phone and other consumer contracts, and franchise
agreements—both versions mention “[a] series of [U.S.] Supreme Court decisions
[that] have changed the meaning of the [FAA] so that it now extends to disputes
between parties of greatly disparate economic power.”[6] But because neither
version distinguishes between domestic and international arbitration, the legislation
could have the effect of making litigation in national courts the only option for
resolving many cross-border disputes with a U.S. connection. The Arbitration
Fairness Act, according to some observers, could consequently make the United
States a less attractive seat for international arbitrations and negatively affect U.S.
businesses if enacted into law. After a brief post-election session – which is very
unlikely to deal with this legislation – all pending legislation will expire with the end of
the 111st Congress. It is not clear whether or in what form this anti-arbitration
legislation will be introduced in the next Congress, and what priority the new
Republican leadership in the House (or the slim Democratic majority in the Senate)
will place on it.
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Stolt-Nielsen: Class Arbitration Requires Partiesʼ Explicit Consent

The petitioners in Stolt-Nielsen were a group of shipping companies serving a large
share of the global market for parcel tankers – seagoing vessels with compartments
separately chartered to customers wishing to ship small quantities of liquids. One
such customer was the respondent, AnimalFeeds International Corporation
(“AnimalFeeds”), which supplied and shipped raw ingredients like fish oil to animal
feed producers worldwide under a form contract containing an arbitration clause.[7]

After AnimalFeeds commenced a class action antitrust lawsuit against the shipping
companies, a federal district court sent the case to arbitration pursuant to the
underlying contract. AnimalFeeds sought arbitration in New York City on behalf of a
class of purchasers of parcel tanker transportation services.[8] The shipping
companies and AnimalFeeds stipulated that the applicable arbitration clause was
“silent” about class arbitration, and submitted to an American Arbitration Association
(AAA) panel the question of whether class arbitration could proceed. The AAA panel
ruled in favor of allowing the class arbitration.

The shipping companies then successfully sought to vacate the panelʼs ruling under
section 10(a)(4) of the FAA, which allows the U.S. district court, where an arbitral
award is made (in this case, the Southern District of New York), to vacate an award
upon the application of any party “[w]here the arbitrators exceeded their powers.”
The U.S. Court of Appeals for the Second Circuit reversed the district court.[9] The
Supreme Court granted certiorari “to decide whether imposing class arbitration on
parties whose arbitration clauses are silent on that issue is consistent” with the
FAA.[10]

The Court reversed the Second Circuitʼs decision, reaffirming that an arbitration
decision can be found unenforceable and vacated under section 10(a)(4) of the FAA
only when an arbitrator “strays from interpretation and application of the agreement
and effectively ʻdispense[s] his own brand of industrial justice.ʼ”[11] The AAA panel in
this case, the Court concluded, had simply adhered to public policy arguments
favoring class arbitration, acting without any basis in the FAA, maritime law, or New
York state law, to decide that the parties had intended to authorize class arbitration
and structured their contract to that effect.[12]

According to the Court, by imposing class arbitration despite the partiesʼ stipulation
that they had not agreed on the issue, the arbitration panelʼs conclusion was
“fundamentally at war” with a “foundational FAA principle,”[13] namely, “the basic
precept that arbitration ʻis a matter of consent, not coercion.ʼ”[14] Participating
partiesʼ “ʻcontractual rights and expectationsʼ”[15] drove “agreement[s] to forgo the
legal process and submit to private dispute resolution.”[16] And “the differences
between bilateral and class-action arbitration [were] too great for arbitrators to
presume, consistent with their limited powers under the FAA, that the partiesʼ mere
silence on the issue of class-action arbitration constitute[d] consent to resolve their
disputes in class proceedings.”[17]

The Stolt-Nielsen decision consequently reaffirms that arbitration is a creature of
contract. The Courtʼs rejection of the AAA panelʼs ruling reflects how an arbitration
panel cannot alter the terms of arbitration in a manner that neither of the parties
expects or the law does not mandate. In this case, according to the Court, the
parties to the agreement governing the dispute would have had to submit to class
arbitration, a form of arbitration that they neither planned nor anticipated.[18] That
outcome would presumably have defeated their purpose of resorting to arbitration in
the first place – planning a procedure to which they both agreed and by which they
could settle future disputes arising from their business relationship.
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The Rent-A-Center decision reaffirms the FAAʼs limited framework for judicial review
of partiesʼ decisions to resort to arbitration. This case concerned an employment
discrimination suit by Antonio Jackson against his former employer, Rent-A-Center,
which operates a national chain of rent-to-own stores. After Jackson filed suit in the
U.S. District Court for the District of Nevada, Rent-A-Center moved to compel
arbitration under the FAA on the grounds that Jackson had signed a stand-alone
agreement to arbitrate disputes related to his employment or the agreementʼs
enforceability. Jackson opposed the motion, arguing, in part, that the agreement was
unconscionable under Nevada law.[19]

The district court granted Rent-A-Centerʼs motion, but the U.S. Court of Appeals for
the Ninth Circuit reversed, holding that “where ʻa party challenges an arbitration
agreement as unconscionable, and thus asserts that he could not meaningfully
assent to the agreement, the threshold question of unconscionability is for the
court.ʼ”[20] The Supreme Court granted certiorari to determine whether, under the
FAA, “a district court may decide a claim that an arbitration agreement is
unconscionable, where the agreement explicitly assigns that decision to the
arbitrator.”[21]

The Court ruled for Rent-A-Center, holding that where a stand-alone arbitration
agreement includes a specific provision referring to arbitration the determination of
the agreementʼs enforceability, a court can only resolve a challenge to that specific
provision and nothing else. Section 2 of the FAA states that a written arbitration
provision in a “contract . . . involving commerce . . . shall be valid, irrevocable, and
enforceable, save upon such grounds as exist at law or in equity for the revocation
of any contract.”[22] The FAA accordingly places arbitration agreements “on an
equal footing with other contracts”[23] and allows such agreementsʼ invalidation only
for such “ʻgenerally applicableʼ” contract defenses as fraud, duress, or
unconscionability.[24] This requirement reflects the doctrine of severability, which
leaves to courts questions of the validity of arbitration clauses and to arbitrators
questions concerning the validity of contracts containing arbitration clauses.[25]
Underscoring this doctrine is the FAAʼs mandate to enforce a “ʻwritten provision . . .
to settle by arbitration a controversyʼ . . . without mention of the validity of the
contract in which it is contained.”[26]

A partyʼs challenge to another provision of a contract or to a contract in its entirety,
the Court continued, consequently did not preclude enforcement of a specific
arbitration clause.[27] Since Jackson had challenged the entire contract, and not the
specific portion delegating to arbitration the matter of whether the contract as a whole
was valid, the Court, reversing the Ninth Circuit, ruled that arbitration had to
proceed.[28] The fact that the contract at issue was itself an arbitration agreement
made no difference because applying the severability rule did not “depend on the
substance of the remainder of the contract.”[29]

Rent-A-Center and Stolt-Nielsen, viewed in the context of other Supreme Court
arbitration jurisprudence, reinforce the relatively arbitration-friendly status of current
U.S. law. In 2006, the Court acknowledged in Buckeye Check Cashing, Inc. v.
Cardegna that Congress enacted the FAA “to overcome judicial resistance to
arbitration” and to codify a “national policy favoring arbitration.”[30] In 2008, in Hall
Street Associates, L.L.C. v. Mattel, Inc., the Court affirmed that the FAA provides the
sole framework for vacating or modifying an arbitral award.[31] This framework is
quite limited, as clarified by Stolt-Nielsen and Rent-A-Center.

The Arbitration Fairness Act Of 2009

The proposed Arbitration Fairness Act would, if enacted into law, expand judicial
review of arbitral awards and limit partiesʼ ability to resort to arbitration. The
legislation mandates that, for the disputes within its scope, absent specific
exceptions, “the validity or enforceability of an agreement to arbitrate shall be
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determined by [courts rather than arbitrators], irrespective of whether the party
resisting arbitration challenges the arbitration agreement specifically or in conjunction
with other terms of the contract containing such [an] agreement.”[32]

The provision would affect international arbitration as well; the text of the legislation
does not distinguish between domestic and international arbitration and invalidates
the doctrine of severability that Rent-A-Center reaffirmed.[33] The text also
expansively defines the sorts of disputes addressed.

As proposed, the Arbitration Fairness Act would apply broadly – to employment,
consumer or franchise disputes, or disputes “arising under any statute intended to
protect civil rights.” The bill pending in the House of Representatives defines an
“employment dispute” as basically any employer-employee dispute.[34] It defines a
“consumer dispute” as a “dispute between a person other than an organization who
seeks or acquires real or personal property, services, money, or credit for personal,
family, or household purposes and the seller or provider of such property, services,
money, or credit.”[35] Covered franchise disputes would include those in which: a) a
franchisee operates under a marketing plan or system that a franchisor has
substantially prescribed; b) the franchiseeʼs business operation under that plan is
substantially associated with the franchisorʼs trademark, service mark, trade name,
logotype, advertising, or other commercial symbol designating the franchisor or its
affiliate; and c) the franchisee is required to pay a franchise fee.[36] The House bill
would encompass all disputes of the sort indicated, whether or not they involve a
foreign party.

In the Senate version of the legislation, covered franchise disputes would be limited
to those involving a “franchisee with a principal place of business in the United
States.” The covered “civil rights disputes” would be only those that arise under the
U.S. Constitution, a state constitution, or a federal or state statute concerning
discrimination on the basis of, among other things, race, gender, disability, religion,
or national origin.[37] In cases concerning these federal or state statutes, the Senate
version also mandates that one of the parties must be an individual.[38]

Some scholars argue that if enacted, the Arbitration Fairness Act (particularly the
House version) would significantly reduce the sorts of disputes that can be
arbitrated, strengthen U.S. courtsʼ power to interfere with arbitral awards, and thus
negatively affect international arbitration in the United States and, by extension, U.S.
business interests.[39] An article by independent arbitrator Edna Sussman outlines
one such scenario. She contends that enactment of this legislation would cause the
United States to be viewed as a hostile forum for arbitration and to lose its position
as a preferred international arbitration seat.[40] Concretely, the Act would “chill
parties from including arbitration clauses that could even arguably fall” within its
purview and “deter parties from arbitrating cases for fear that the Act would provide
a basis to challenge the arbitration before or after the fact.”[41] Sussman argues
that:

• U.S. multinational companies, and foreign companies doing business in the
United States, might avoid choosing U.S. law to govern their contracts;

• Foreign businesses that routinely use arbitration to settle all contract disputes
might avoid entering into contracts with U.S. entities -competitively
disadvantaging U.S. business; 

• U.S. companies that want to use arbitration to settle international contract
disputes might only be able to do so if they pay the extra costs stemming from
the selection of a foreign arbitral situs, and foreign partners might pressure them
to maintain accessible assets in arbitration-friendly locales, so that an arbitral
award could be paid without litigation in U.S. courts.[42] Otherwise, foreign
businesses would have to cope with a U.S. litigation process “viewed by many
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around the world as unduly expensive, burdensome, and intrusive of company
executive and employee time.”[43]

Conclusion: The Arbitration Fairness Actʼs Prospects

The U.S. Supreme Court has long acknowledged arbitrationʼs importance to
international commerce, having once stated that an insistence that “all disputes . . .
be resolved under our laws and in our courts” would hinder U.S. businessesʼ
expansion and that advance agreement “on a forum acceptable to both parties is an
indispensable element in international trade, commerce, and contracting.”[44] But the
Arbitration Fairness Act would certainly limit international arbitrations with a U.S.
nexus. Congress has scheduled a post-election session starting November 15, but it
will be preoccupied with more pressing priorities, such as taxes, appropriations,
Medicare payments, the START (Strategic Arms Reduction) treaty with the Russian
Federation, and extension of unemployment insurance.

If the legislation is reintroduced in the 112nd Congress, its support would differ, and
the text would not necessarily be the same. Its principal Senate sponsor, Sen.
Russell Feingold, was not re-elected. It is not clear whether Republican positions on
this issue will be influenced more by pro-arbitration business interests or Tea Party
populism.

If arbitration reform does become a priority in the new Congress, one alternative
might be to codify fairness standards already proposed by some in the alternative
dispute resolution community. For example, former Ninth Circuit Judge (and U.S.
Secretary of Education) Shirley Hufstedler and former F.B.I. and C.I.A. director
William Webster recently proposed codifying arbitration guidelines[45] on, among
other things, arbitrator impartiality and transparency regarding arbitratorsʼ
backgrounds.[46] The international arbitration community, however, would have to
consider how such codifications would affect arbitrations under the auspices of
arbitral institutions (e.g., International Chamber of Commerce, London Court of
International Arbitration) based outside of the United States.
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ENDNOTES

[1]Stolt-Nielsen S.A. v. Animalfeeds Intʼl Corp., No. 08–1198 (U.S. Apr. 27, 2010),
available at http://www.supremecourt.gov/opinions/09pdf/08-1198.pdf.

[2]See id., slip. op. at 1 (citing 9 U.S.C. § 1 et seq.) (defining the issue underlying the
case as “whether imposing class arbitration on parties whose arbitration clauses
[were] ʻsilentʼ on that issue [was] consistent” with the FAA).

[3]Rent-A-Center, West, Inc. v. Jackson, No. 09-497 (U.S. June 21, 2010), available
at http://www.supremecourt.gov/opinions/09pdf/09-497.pdf.

[4] See id., slip op. at 1 (defining the issue underlying the case as whether, under the
FAA, “a district court may decide a claim that an arbitration agreement is
unconscionable, where the agreement explicitly assigns that decision to the
arbitrator.”). U.S. courts have, in fact, long viewed arbitration as a “creature of
contract.” United Steelworkers of Am. v. Am. Mfg. Co., 363 U.S. 564, 570-71 (1960)
(Brennan, J., concurring) (“[S]ince arbitration is a creature of contract, a court must
always inquire, when a party seeks to invoke its aid to force a reluctant party to the
arbitration table, whether the parties have agreed to arbitrate the particular
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