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The Security Council and the Intervention Brigade: Some Legal Issues
By Bruce 'Ossie' Oswald

ASIL Insights, international law behind
the headlines, informing the press,
policy makers, and the public.

Introduction 

On March 28, 2013, the United Nations Security Council (UNSC) authorized an Intervention
Brigade (the Brigade) - its "first-ever 'offensive' combat force" - to undertake military
operations against armed groups in the Democratic Republic of the Congo (DRC).[1] This
Insight describes some of the legal issues that arise from the Brigade's mandate.

The Resolution

Resolution 2098 (2013),[2] unanimously adopted by the UNSC, extended the mandate of
the United Nations Organization Stabilization Mission in the Democratic Republic of the
Congo (MONUSCO) and authorized the creation of the Brigade, which will operate under
the direct command of the MONUSCO force commander. The Brigade will undertake
offensive operations in the DRC.

The key provisions concerning the Brigade are found in the operative paragraphs 9, 10 and
12(b) of UNSC resolution 2098. The UNSC mandated the Brigade "to carry out targeted
offensive operations . . . with the responsibility of neutralizing armed groups."[3] The role of
the Brigade is also to "prevent the expansion of all armed groups . . . and to disarm them in
order to contribute to the objective of reducing the threat posed by armed groups on state
authority and civilian security in eastern DRC and to make space for stabilization
activities."[4] Based on the references to the armed groups made elsewhere in the
resolution, it is reasonable to assume that the Brigade is mandated to undertake offensive
operations against, for example, the M23, the Democratic Liberation Forces for the
Liberation of Rwanda, the Lord's Resistance Army, and various Mayi Mayi groups.[5]

Members of the UNSC unanimously accepted the recommendations of the Secretary-
General to create the Brigade.[6] A key reason for supporting its creation was that it would
"help the Congolese Government strengthen its control over territory."[7] However, some
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members of the UNSC expressed concerns about the implications of the Brigade's
mandate. For example, Guatemala's representative in the UNSC argued that the Brigade
would raise "conceptual, operational and legal considerations that had not been sufficiently
explored."[8]

The UNSC stipulated that the legal framework applicable to the Brigade in carrying out its
functions and tasks is international law, including international humanitarian law.[9]

Key Legal Issues

The UNSC's innovation in establishing an offensive military force to "neutralize" non-state
armed actors in the DRC raises two broad and important legal questions. The first is
whether the Brigade, as a matter of law, should legally be considered a party to the conflict
in the Congo. The second question concerns the verb "neutralize" and the powers that the
Brigade might imply from it. 

Whether a UN peacekeeping force engaged in armed conflict with opposing forces should
be considered a party to the conflict (for the purposes of applying international law) has
been controversial for a number of decades.[10] The UN has never publicly admitted that its
peacekeepers are parties to the conflicts in which they engage, notwithstanding the fact that
on a number of occasions it has acknowledged that its peacekeeping forces have engaged
in offensive operations against armed groups.[11] As a matter of law, it is difficult to
conclude that the Brigade would not be a party to the conflict in situations where it conducts
offensive operations. As a party to the conflict, the Brigade would be required to abide by
international humanitarian law.

On the basis that the Brigade's operations are in support of the DRC, and conducted with
the DRC's consent, the conflict would likely be categorized as a non-international armed
conflict for the purposes of applying either Common Article 3,[12] or Additional Protocol II to
the Geneva Conventions.[13] The choice between those two instruments will depend in
large part on whether the armed groups that the Brigade fights meet the threshold
prescribed by Additional Protocol II – that they are "under responsible command, [and]
exercise such control over a part of its territory to enable them to carry out sustained and
concerted military operations…".[14] Regardless of whether the Brigade's adversaries meet
this threshold, at a minimum, Common Article 3 will apply to the combat operations
conducted by the Brigade. Furthermore, the Brigade will be expected to adhere to the
Secretary-General's Bulletin concerning the application of international humanitarian law in
situations of armed conflict, because its members are actively engaged in the conflict as
combatants.[15] If the members of the Brigade are combatants they "can be legitimate
targets for the extent of their participation in accordance with international humanitarian
law."[16]

If it is accepted that the Brigade is a party to the conflict, the question that then arises is
whether the MONUSCO as a whole is also a party to the conflict.[17] One may argue that,
because the Brigade is under the command and control of the MONUSCO Force
Commander, the whole force is a party to the conflict and therefore could be lawfully
targeted by opposition forces. A more nuanced approach might be to separate the Brigade
from MONSUSCO by arguing that only those MONUSCO forces engaged in actual fighting
in support of the Brigade would be parties to the conflict. Thus, those MONUSCO units
carrying out humanitarian aid or protecting vulnerable people would maintain their protected
status and it would be unlawful to target them. The second option would be to distinguish
members of MONUSCO on the basis that those taking an active part in hostilities could be
targeted, and those who are not would retain their protected status. In either case, it would
be important to consider how the opposing parties to the conflict are expected to distinguish
between members of the Brigade and members of MONUSCO.
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A further question regarding the establishment of the Brigade is why the UNSC thought it
necessary to stipulate that the Brigade is mandated to 'neutralize' the armed groups. Did
the UNSC use that word as a term of art to mean that the Brigade should "render [the
armed groups] ineffective or unusable"?[18] If yes, did the UNSC intend to distinguish the
Brigade's mandate from other operational terms such as "contain," "defeat," "destroy,"
"disrupt," or "exploit"? If the term is being used in a specific way, what ramifications does
that have for the Brigade's functions and tasks? Might "neutralize" mean that targeting or
capture of the rebel forces is limited to making the rebels ineffective? Furthermore, it is not
clear why the UNSC felt it had to add "neutralize" to the Brigade's mandate when the
Brigade, as a subordinate component of MONUSCO, would have the ability to "take all
necessary measures" to complete its mandate.[19] Is the Brigade to interpret "take all
necessary measures" more narrowly because of the word "neutralize"?

If the term "neutralize" is read broadly, it is reasonable to assume that the Brigade is
mandated to target armed groups with lethal force. In line with the usual concept of
offensive operations, the Brigade would be able to conduct ambushes, deliberate attacks
and hold ground against any armed group. It therefore follows that the Brigade's rules of
engagement would be amended to take into account the offensive nature of the operations,
and that the international humanitarian law principles of necessity, proportionality, humanity
and distinction would be considered accordingly - that is, from a different perspective to how
those terms would be applied when self-defense is the justification for the use of force. The
rules of engagement presumably would also have to deal with whether the basis for
targeting is that a rebel is a member of an organized armed group, or whether he or she is
taking an active part in hostilities.[20]

Again, reading the term "neutralize" broadly, the Brigade may imply that it has the power to
detain and capture members of the armed groups it is conducting operations against. As a
starting point, it is reasonable to assume that the Brigade will apply the UN "Interim
Standard Operating Procedures: Detention in United Nations Peace Operations" when
dealing with detainees. As these Procedures are over two years old, they may be updated
to reflect more recent detention principles and guidelines such as found in the "Copenhagen
Process: Principles and Guidelines concerning detention in non-international armed conflict
and peace operations." Furthermore, it is also reasonable to assume that, consistent with
the UN's past practice, the Brigade will transfer the armed group members that they have
captured to the DRC authorities.   

The UNSC rarely states that UN peacekeepers are to conduct operations in accordance
with international human rights law. Resolution 2098 is no exception. The reference to
HRDDP stipulates that the Brigade must apply human rights law when working with the
Armed Forces of the DRC, and it does not equate to a broader requirement to apply
international human rights law to actions taken against armed groups. However, a broad
reading of the resolution's stipulation that the Brigade's operations are to be conducted in
accordance with international law would require that international human rights law also be
complied with. 

Civil society, courts and tribunals are increasingly considering the extent to which UN forces
are able to interpret UNSC resolutions in a manner that adversely impacts on the
fundamental rights of individuals. For example, one interpretation of the Al-Jedda v. United
Kingdom case is that the European Court of Human Rights will not look favorably on states
that assert that they are exercising powers of indefinite detention based on a UNSC
resolution. In addressing the power of British forces to use internment in Iraq, the Court
argued that the mandate provided by the UNSC to take measures to contribute to the
maintenance of security and stability could not be interpreted as creating a "binding
obligation to use internment."[21]
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Considering whether that approach might apply in relation to the Brigade's combat
activities, it is worth reflecting whether the UNSC should be more nuanced when
authorizing powers such as targeting and detention. Should the UNSC, for example, state
explicitly that the Brigade has the power to target and detain, and if so, should it spell out
the targeting and detention regimes it requires to be applied?

Of course, regardless of the position taken by the UN concerning the applicability of
international humanitarian law or international human rights law, each troop contributing
state is bound by its own national and international obligations and might therefore reach
different conclusions from the UN, and between themselves, concerning what law applies to
their forces serving with the Brigade.

Conclusion

Clearly members of the UNSC believe that setting up a UN commanded and controlled
force to fight armed groups in the Congo is necessary for maintaining international peace
and security, and to protect the civilian population. There are, however, two broad legal
uncertainties that remain. First, it is uncertain whether the Brigade's forays into offensive
operations will mean that MONUSCO will be considered a party to the conflict for the
purposes of applying international law. Second, it is unclear what if any legal limits the term
"neutralize" places on the Brigade when it is conducting operations. It will be interesting to
see how the Brigade operationalizes its mandate, and the effects that its operations will
have on the development of the law and practice of UN peace operations.
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a Jennings Randolph Senior Fellow at United States Institute of Peace. 
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