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The WTO Appellate Body Outlaws Discrimination in U.S. Flavored
Cigarette Ban
By Tania Voon

Introduction

On April 24, 2012, the World Trade
Organization’s Dispute Settlement Body
(“DSB”) adopted the panel and Appellate
Body reports in one of the most
controversial health-related disputes ever
to arise in that organization: US—Clove
Cigarettes.[1] The dispute has polarized
health advocates and international trade

law specialists alike. Discrimination is anathema to international trade law; can
discrimination between types of cigarettes ever be justified on health grounds? The Clove
Cigarettes case is of prime interest today, not only due to its implications regarding the
relationship between trade and health, but also because of the clarifications it offers
concerning the Agreement on Technical Barriers to Trade (“TBT Agreement”)[2] and the
Marrakesh Agreement Establishing the World Trade Organization (“Marrakesh
Agreement”).[3]

In US—Clove Cigarettes, Indonesia challenged a U.S. measure that prohibits cigarettes
and component parts containing a flavor, herb or spice that gives a characterizing flavor to
the product, except for menthol and tobacco.[4] While menthol and “regular” cigarettes are
thus exempt from the ban, clove cigarettes are caught by it.[5] This Insight examines the
three key substantive issues addressed in the appeal of US—Clove Cigarettes: the
meaning of (i) “like products” and (ii) “treatment no less favourable” under Article 2.1 of the
TBT Agreement, and (iii) the significance of a Ministerial Decision of the World Trade
Organization (“WTQ?”) in interpreting Article 2.12 of the TBT Agreement. TBT Article 2.1 is
also at issue in two other ongoing WTO appeals: US—Tuna Il (Mexico)[6] and
US—COOL.[7]

TBT Article 2.1 requires WTO Members to ensure that, “in respect of technical regulations,
products imported from the territory of any Member shall be accorded treatment no less
favourable than that accorded to like products of national origin and to like products
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originating in any other country.” The panel in US—Clove Cigarettes held that the
challenged U.S. measure is contrary to Article 2.1 of the TBT Agreement because it
accords more favorable treatment to domestic menthol cigarettes than to like imported
clove cigarettes.[8] The United States unsuccessfully appealed this ruling. The panel also
found the U.S. measure consistent with Article 2.2 of the TBT Agreement,[9] which prohibits
technical regulations that are “more trade-restrictive than necessary to fulfil a legitimate
objective, taking account of the risks non-fulfiiment would create.” Indonesia did not appeal
this finding, which therefore stands.

Non-Discrimination Under Article 2.1 of the TBT Agreement

In assessing the U.S. ban under TBT Article 2.1, the Appellate Body drew significantly from
its previous jurisprudence regarding the national treatment obligation in Article 1lI:4 of the
General Agreement on Tariffs and Trade 1994 (“GATT 1994”).[10] The Appellate Body
acknowledged the differences between these two agreements, including that the TBT
Agreement has no general exceptions provision of the kind found in GATT Article XX.[11]
Nevertheless, the Appellate Body concluded that “the balance that the preamble of the TBT
Agreement strikes between . . . the pursuit of trade liberalization and . . . Members’ right to
regulate, is not, in principle, different from the balance that exists between the national
treatment obligation of Article Il and the general exceptions provided under Article XX of
the GATT 1994.”[12]

Against this background, it is not surprising that the Appellate Body rejected the panel’s
reliance on regulatory purpose in assessing likeness under TBT Article 2.1,[13] given that
the Appellate Body has long rejected the so-called “aim-and-effect” test in the context of the
GATT 1994.[14] Instead, the Appellate Body suggested that “the regulatory concerns
underlying a measure, such as the health risks associated with a given product,” are
relevant in determining whether products are “like” only to the extent that these concerns
affect the traditional criteria such as “physical characteristics” or “consumer preferences”[15]
or otherwise “have an impact on the competitive relationship between . . . the products.”[16]
The Appellate Body did examine regulatory concerns further under TBT Article 2.1 in
assessing whether the challenged measure affords less favorable treatment to imported
products.

Although the Appellate Body emphasized the competitive relationship between the
products, its finding that menthol and clove cigarettes are like products[17] did not rely
heavily on an analysis of the actual market for these products as a whole. The two
traditional likeness criteria at issue were “end-use” and “consumer tastes and
preferences.”[18] The Appellate Body disagreed with the panel “that the end-use of
cigarettes is simply ‘to be smoked,” accepting the more specific end-uses proposed by the
United States of “satisfying an addiction to nicotine” and “creating a pleasurable
experience.”[19] However, the Appellate Body regarded as irrelevant that a particular use
might represent the “principal or . . . most common end-use” of a product and therefore
“[t]he fact that more ‘addicts’ smoke menthol than clove cigarettes;” what mattered to the
Appellate Body were the end-uses that “a product is capable of performing.”[20] Similarly, in
connection with consumer preferences, the Appellate Body stated that “the mere fact that
clove cigarettes are smoked disproportionately by youth, while menthol cigarettes are
smoked more evenly by young and adult smokers does not necessarily affect the degree of
substitutability between clove and menthol cigarettes.”[21]

The Appellate Body held that the panel had wrongly excluded current adult smokers from its
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analysis and had given only “cursory treatment” to survey evidence provided by both parties
concerning tobacco use in the United States.[22] Nevertheless, in concluding that the
products in question are like, the Appellate Body relied on the panel’s factual finding that
“from the perspective of young and potential young smokers, clove-flavoured cigarettes and
menthol-flavoured cigarettes are similar for purposes of starting to smoke.”[23]

The Appellate Body went on to determine that the “treatment no less favourable”
requirement in TBT Article 2.1 prohibits “both de jure and de facto discrimination against
imported products, while at the same time permitting detrimental impact on competitive
opportunities for imports that stems exclusively from legitimate regulatory distinctions.”[24]
Significantly, the Appellate Body made clear that discrimination contrary to Article 2.1 does
not arise simply because one imported product is accorded less favorable treatment than
one domestic like product; rather, the national treatment obligation in Article 2.1 requires
members “to accord to the group of imported products treatment no less favourable than
that accorded to the group of like domestic products.”[25] Thus, the Appellate Body appears
to acknowledge that a disparate impact on imports is a necessary but not sufficient element
of a national treatment violation under Article 2.1.[26]

In applying this test to the case before it, the Appellate Body declared that “the design,
architecture, revealing structure, operation, and application” of the challenged measure
“strongly suggest that the detrimental impact on competitive opportunities for clove
cigarettes reflects discrimination against the group of like products imported from
Indonesia,” essentially because the “products that are prohibited . . . consist primarily of
clove cigarettes imported from Indonesia, while the like products that are actually permitted
under this measure consist primarily of domestically produced menthol cigarettes.”[27]

The United States maintained before the panel and Appellate Body that the menthol
exemption aimed at minimizing: (i) the burden on the U.S. health care system in caring for
millions of addicted menthol cigarette smokers with withdrawal symptoms; and (ii) the risk of
a black market in menthol cigarettes developing. The Appellate Body responded that “it is
not clear that the risks that the United States claims to minimize by allowing menthol
cigarettes to remain in the market would materialize if menthol cigarettes were to be
banned, insofar as regular cigarettes would remain in the market.”[28] In other words, the
Appellate Body appears to be speculating that, if menthol cigarettes were banned, menthol
cigarette smokers might turn to regular cigarettes. Upon adoption of the Appellate Body
report by the DSB, the United States emphasized that the Appellate Body reached this
conclusion without reference to any “facts on the record.”[29]

In 2011, the Tobacco Products Scientific Advisory Committee of the U.S. Food and Drug
Administration recommended that “[rlemoval of menthol cigarettes from the marketplace
would benefit public health in the United States.”[30] However, the practical impact of
banning menthol cigarettes remains controversial.

Interpretative Value of WTO Ministerial Decisions

The panel in US—Clove Cigarettes found that by enforcing the flavored cigarette ban only
three months after enactment, the United States had acted inconsistently with TBT Article
2.12,[31] which requires members to allow a “reasonable interval” between publication and
entry into force of technical regulations, except in “urgent circumstances.”[32] In reaching
this conclusion, the panel relied on a November 2001 WTO Ministerial Decision adopted by
consensus at the Doha Ministerial Conference, which indicates in paragraph 5.2 that the
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words “reasonable interval” in TBT Article 2.12 normally mean “not less than 6 months,
except when this would be ineffective in fulfilling the legitimate objectives pursued.”[33] The
Appellate Body agreed for different reasons that paragraph 5.2 is relevant in interpreting
TBT Article 2.12 and that the United States had failed to comply with Article 2.12.[34] The
Appellate Body’s reasoning on this point is of systemic importance, given the large number
of WTO Ministerial decisions and declarations.

The Appellate Body first considered whether paragraph 5.2 of the Doha Ministerial Decision
could constitute a multilateral interpretation of TBT Article 2.12, pursuant to Article IX:2 of
the Marrakesh Agreement, which grants the WTO Ministerial Conference and the General
Council “the exclusive authority to adopt interpretations” of the WTO agreements. The
Appellate Body rejected this possibility, because paragraph 5.2 had not been adopted on
the basis of a specific recommendation by the Council overseeing the functioning of TBT
Agreement, as required by Article IX:2.[35] This suggests that WTO Members must observe
procedural formalities under Article 1X:2 if they intend to adopt a multilateral interpretation.
Similar considerations may apply to waivers under Article I1X:3, amendments under Article
X, and accessions under Article XlI of the Marrakesh Agreement. The Appellate Body
Report leaves open the question whether a Ministerial decision taken by consensus would
be regarded as satisfying a provision that requires decision-making by a specified
majority.[36]

The Appellate Body then concluded that paragraph 5.2 of the Doha Ministerial Decision
amounts to a “subsequent agreement between the parties regarding the interpretation of
the treaty or the application of its provisions” within the meaning of Article 31(3)(a) of the
Vienna Convention on the Law of Treaties (“VCLT”)[37] and therefore is “an interpretative
clarification to be taken into account” in interpreting TBT Article 2.12.[38] The Appellate
Body determined that although multilateral interpretations pursuant to Article IX:2 of the
Marrakesh Agreement are “most akin to” such “subsequent agreements,” decisions other
than those adopted under Article IX:2 may also constitute “subsequent agreements.”[39]

According to the Appellate Body, interpretations under Article IX:2 “clarify WTO law for all
Members,” whereas interpretations developed by panels and the Appellate Body in WTO
disputes—including interpretations based on “subsequent agreements” under the
VCLT—*are binding only on the parties to a particular dispute.”[40] On its face, this
distinction seems unobjectionable. However, in practice it may be illusory. The Appellate
Body has traditionally followed its own prior rulings and increasingly expects panels to
follow those rulings as well.[41] Thus, by identifying paragraph 5.2 of the Doha Ministerial
Decision as a “subsequent agreement” for the purpose of interpreting Article 2.12 of the
TBT Agreement in US—Clove Cigarettes, the Appellate Body has effectively signaled to all
WTO Members that this interpretation will apply in future disputes. To avoid doubt, WTO
Members should therefore ordinarily allow an interval of at least six months between
publication and entry into force of their technical regulations.

Conclusion

The Clove Cigarettes case is likely to be taken to represent the WTO'’s ability to
accommodate health regulation. In this regard, the ruling that the U.S. measure is
consistent with TBT Article 2.2 because it is not more trade-restrictive than necessary to
fulfill its legitimate objectives indicates significant deference to domestic health priorities.
Moreover, in finding a violation of TBT Article 2.1, the Appellate Body stated explicitly:
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We do not consider that the TBT Agreement . . . is to be
interpreted as preventing Members from devising and
implementing public health policies . . . through the regulation of
the content of tobacco products, including the prohibition or
restriction on the use of ingredients that increase the
attractiveness and palatability of cigarettes for young and
potential smokers . . . [W]e are not saying that a Member cannot
adopt measures to pursue legitimate health objectives such as
curbing and preventing youth smoking.[42]

Nevertheless, the ruling against the discriminatory elements of the U.S. measure may in
practice be judged depending on how the United States implements the decision and the
subsequent impact on public health. The United States could ban menthol cigarettes, but
only after a lengthy regulatory process involving risk assessments and cost-benefit
analyses; such a ban would eliminate trade discrimination without assisting Indonesian
exports of clove cigarettes. The United States could repeal the current ban on cigarettes
with flavoring other than menthol or tobacco, but this would require legislative action. The
parties to the dispute will soon turn to discussions on the timetable for U.S. compliance and
on U.S. compliance measures.

The recent consultations commenced by Ukraine and Honduras with Australia regarding
Australia’s measure for the mandatory “plain packaging” of tobacco products[43] may
eventually provide another opportunity to demonstrate the WTQO'’s receptiveness to health
objectives. Significantly, that measure contains no obvious discrimination of the kind
addressed in US—Clove Cigarettes.
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