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Introduction 

In 2011, three panel reports in the World
Trade Organization (“WTO”) dispute
settlement system shed new light on a
lesser-known but controversial WTO
agreement: the Agreement on Technical
Barriers to Trade (“TBT Agreement”).[1]
Each case concerned a U.S. regulatory
measure: a ban on clove cigarettes (US—

Clove Cigarettes),[2] regulations on labeling tuna “dolphin-safe” (US—Tuna II (Mexico)),[3]
and an elaborate country-of-origin labeling scheme for meat (US—COOL).[4]

Although the United States successfully defended some claims, each panel found a U.S.
violation of at least one key TBT provision. The United States has appealed the decisions in
US—Clove Cigarettes and US—Tuna II (Mexico)[5] and will reportedly appeal the US—
COOL decision as well.[6] Mexico has also cross-appealed in US—Tuna II (Mexico).[7] The
appeals are now underway.

This Insight considers certain key TBT Agreement issues examined in US—Clove
Cigarettes, frames it within the context of the other current TBT cases, and previews some
of the issues on appeal. The U.S. legislation targeted by Indonesia in this dispute bans
cigarettes and component parts containing a flavor, herb, or spice that gives a
characterizing flavor to the product.[8] The measure thus prohibits clove cigarettes—which
account for 0.1 percent of the U.S. market and the vast majority of which are imported from
Indonesia—while expressly exempting menthol cigarettes, which are used by a quarter of
the U.S. smoking population, and most of which are domestically manufactured.[9]

Like Products and Less Favorable Treatment: TBT Article 2.1

US—Clove Cigarettes, US—Tuna II (Mexico),and US—COOL all involve claims under TBT
Article 2.1, which was previously subject to very limited examination by WTO panels and
the WTO Appellate Body.[10] Article 2.1 requires WTO Members to ensure that, “in respect
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of technical regulations, products imported from the territory of any Member shall be
accorded treatment no less favourable than that accorded to like products of national origin
and to like products originating in any other country.” This provision may be seen as
embodying the obligations of both national treatment and most-favored-nation (“MFN”)
treatment contained in the General Agreement on Tariffs and Trade 1994 (“GATT
1994”).[11]

Following previous case law on both TBT Article 2.1[12] and GATT Article III:4,[13] the
Clove Cigarettes panel identified three elements required to establish that a challenged
measure is inconsistent with the national treatment aspect of TBT Article 2.1: (i) the
measure is a “technical regulation” within the meaning of TBT Annex 1 (and therefore
subject to the obligations in Article 2);[14] (ii) the relevant domestic and imported products
are “like” within the meaning of Article 2.1; and (iii) the imported products are treated less
favorably than the like domestic products.[15] Finding all three elements satisfied, the panel
concluded that the U.S. measure violates Article 2.1.[16] The United States appealed this
conclusion, including the panel’s rulings on likeness and less favourable treatment.

In assessing likeness, the panel emphasized that WTO jurisprudence under GATT Article
III:4, while relevant, cannot be automatically transposed to the different context of TBT
Article 2.1, because, inter alia, Article 2.1 applies only to technical regulations and contains
no equivalent to the overarching national treatment principle in GATT Article III:1.[17] The
panel therefore applied the four traditional criteria of likeness[18] in the light of the specific
context of the TBT Agreement.

Taking on board the regulatory context of the ban, the panel explained that “the declared
legitimate public health objective” of the measure, namely “the reduction of youth smoking,
must permeate and inform our likeness analysis,”[19] especially given that WTO Members
recognize in the preamble to the TBT Agreement that “no country should be prevented from
taking measures necessary . . . for the protection of human . . . life or health . . . at the level
it considers appropriate.”[20] The panel also identified the “immediate purpose” of the U.S.
measure as being “to regulate certain tobacco products with additives that provide them
with a characterizing flavour.”[21] In this context, the panel concluded that imported clove
cigarettes are like domestic menthol cigarettes[22] because, inter alia, both “contain an
additive that substantially imparts flavour to the cigarette and reduces the harshness of
tobacco,”[23] both “are harmful to human health and may cause cancer and several
cardiovascular and respiratory diseases,”[24] and both “appeal to youth.”[25]

Significantly, the Clove Cigarettes panel may be seen as having revived the “aim-and-
effect” test for TBT Article 2.1, even though the Appellate Body previously rejected this test
in the context of the GATT 1994.[26] The panel explicitly acknowledged the relevance of the
aim of the measure in assessing likeness, indicating that clove and menthol cigarettes
might not be considered “like” in the context of some measures.[27]

On appeal, the United States supports the panel’s reliance on the public health objective of
the measure in assessing the likeness of the relevant products. However, the United States
objects to the panel’s analysis of the criteria of “end-uses” and “consumer tastes and habits”
in conducting that assessment. According to the United States, the panel erred in identifying
the end-use of clove and menthol cigarettes as simply “to be smoked,”[28] given that the
former are used “primarily as an experimental, special occasion activity” and the latter
“primarily by individuals on a regular basis to satisfy an addiction to nicotine.” For similar
reasons, the United States maintains that the panel erroneously excluded from its analysis
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the tastes and habits of current consumers. The United States explains that it has
determined that banning menthol cigarettes, to which millions of U.S. adults are addicted,
“could have an overall negative effect on the public health and welfare, for example by
straining the health care system or exacerbating the illegal market.”[29]

The United States alleges that the panel acted inconsistently with Article 11 of the WTO’s
Dispute Settlement Understanding (“DSU”)[30] in assessing both likeness and less
favorable treatment, in the latter case leading to incorrect factual conclusions that no
domestic cigarettes fell within the scope of the ban and that no U.S. entity incurred costs as
a result. As regards less favorable treatment, the United States submits that the panel failed
to demonstrate “that any detrimental effect to the competitive conditions for clove cigarettes
compared to menthol cigarettes was related to the origin of the products.” In addition, the
panel is said to have incorrectly compared the treatment of “one banned imported product
(Indonesian clove cigarettes) and one non-banned like domestic product (domestically-
produced menthol cigarettes)” instead of comparing the treatment of all like imported
products, as a group, and all like domestic products, as a group (that is, all imported and
domestic cigarettes with characterizing flavors).[31] In view of the inconsistent case law on
this point, the Appellate Body’s response may assist in clarifying how to assess less
favorable treatment for the purposes of the national treatment and MFN treatment
obligations in the TBT Agreement, the GATT 1994, and other WTO agreements.[32]

Legitimate Objectives and Trade-Restrictiveness: TBT Article 2.2

US—Clove Cigarettes and the other TBT cases will also provide greater clarity regarding
Article 2.2 of the TBT Agreement, a provision previously underexplored and never actually
applied in WTO jurisprudence.[33] Article 2.2 prohibits technical regulations that are “more
trade-restrictive than necessary to fulfil a legitimate objective, taking account of the risks
non-fulfilment would create.” Article 2.2 also contains non-exhaustive lists of legitimate
objectives (including “protection of human health or safety”) and “relevant elements” to
consider in assessing the risks of non-fulfilment (including “available scientific and technical
information”). 

The relationship between Articles 2.1 and 2.2 is complex. Violation of one does not
necessarily entail violation of the other. Thus, while the meat labeling requirements were
found inconsistent with both provisions in US—COOL, the tuna labeling requirements were
found consistent with Article 2.1 and inconsistent with Article 2.2 in US—Tuna II (Mexico),
and, conversely, the ban on flavored cigarettes was found inconsistent with Article 2.1 and
consistent with Article 2.2 in US—Clove Cigarettes.

In US—Clove Cigarettes, the panel did not consider discrimination between clove and
menthol justified under Article 2.1 on the basis of the additional costs that the United States
asserted it would incur in extending the ban to menthol.[34] At the same time, the panel
accepted the U.S. argument that the objective of banning clove cigarettes is to reduce youth
smoking, which falls within the description of protecting human health, one of the legitimate
objectives specified in Article 2.2.[35] The panel also agreed with the United States that the
ban is not more trade-restrictive than necessary to achieve that objective.[36] The panel
discussed at length the “extensive scientific evidence supporting the conclusion that
banning clove and other flavoured cigarettes could contribute to reducing youth
smoking,”[37] as well as guidelines calling on parties to the WHO Framework Convention on
Tobacco Control to restrict ingredients that may increase palatability of tobacco
products.[38] In reaching this conclusion, the panel sought guidance (contrary to the United
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States’ submissions) from WTO jurisprudence on GATT Article XX(b), which provides an
exception to GATT disciplines for measures necessary to protect human health. [39]

The United States conditionally appealed part of the panel’s reasoning on Article 2.2,
arguing that the “analytical framework” of Article 5.6 of the Agreement on the Application of
Sanitary and Phytosanitary Measures (“SPS Agreement”)[40] “provides better guidance
[than GATT Article XX(b)] to interpret the ordinary meaning of the terms of Article 2.2.”[41]
However, the condition for this appeal—namely that Indonesia itself appeal the panel’s
findings that the U.S. measure is consistent with TBT Article 2.2—has not been met:
Indonesia has not appealed.[42] The United States raised similar concerns on appeal in US
—Tuna II (Mexico),[43] so the Appellate Body can be expected to deal with these issues in
that case. 

Legislative Activity in the WTO and TBT Article 2.12

Article 2.12 of the TBT Agreement provides that, except in urgent circumstances, Members
are to allow a “reasonable interval” between publication and entry into force of technical
regulations in order to allow time for exporting producers to adapt. A WTO Ministerial
Decision—adopted by consensus at the WTO Ministerial Conference held in Doha in
2001[44]—provides in paragraph 5.2 that “the phrase ‘reasonable interval’ shall be
understood to mean normally a period of not less than 6 months, except when this would be
ineffective in fulfilling the legitimate objectives pursued.” 

Before the Clove Cigarettes panel, Indonesia relied on paragraph 5.2 in arguing that the
United States had violated Article 2.12 by allowing only ninety days before the ban took
effect. The United States rejected Indonesia’s characterization of the Ministerial Decision as
an “interpretative decision” [45] pursuant to Article IX:2 of the Marrakesh Agreement
Establishing the World Trade Organization (“Marrakesh Agreement”).[46] Article IX:2 grants
the WTO Ministerial Conference and the General Council “the exclusive authority to adopt
interpretations” of the WTO agreements, imposing procedural requirements for adopting
interpretations of the TBT Agreement (among others) by three-fourths majority and on the
basis of a recommendation by the relevant committee.

The panel acknowledged that paragraph 5.2 of the Ministerial Decision did not appear to be
based on a recommendation by the Council for Trade in Goods or the TBT Committee.
However, the panel decided that “it must be guided by” paragraph 5.2 in its interpretation of
Article 2.12 because the Ministerial Conference, “the highest level organ of the WTO where
all Members meet,” had agreed on the interpretation in that paragraph and appeared to
have intended it to be binding. The panel also regarded paragraph 5.2 as a “subsequent
agreement” for the purposes of treaty interpretation in accordance with Article 31(3)(a) of
the Vienna Convention on the Law of Treaties (“VCLT”).[47] The panel went on to find that
the United States had acted inconsistently with TBT Article 2.12. [48]

On appeal, the United States objects to the panel’s reading of the Ministerial Decision,
suggesting that the panel’s approach would convert the Decision into “some form of ‘stealth’
interpretation that circumvented the requirements of Article IX and bound Members without
their knowledge or intent.” According to the United States, paragraph 5.2 is “at most” a
means of supplementary interpretation pursuant to Article 32 of the VCLT.[49]

The specific issue facing the Appellate Body here reflects larger questions, including: What
is the legal effect of Ministerial Decisions taken by consensus or by vote in accordance with
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Article IX:1 of the Marrakesh Agreement? Must decisions concerning interpretation of WTO
provisions be instead taken under Article IX:2? How are such interpretative decisions
identified? The answers to these questions may have implications for other WTO decisions
(such as those concerning public health and the Agreement on Trade-Related Aspects of
Intellectual Property Rights)[50] and other Ministerial functions (such as granting waivers
under Article IX:3 and agreeing on accession of new Members under Article XII:2). This
aspect of the dispute also brings to the fore the complex relationship between the
“legislative” and “judicial” arms of the WTO, as exemplified in the strained interaction
between Article IX:2 of the Marrakesh Agreement and Article 3.2 of the DSU, which
indicates that one of the purposes of the dispute settlement system is “to clarify [WTO
provisions] in accordance with customary rules of interpretation of public international law.”

Conclusion

US—Clove Cigarettes and the other two panel reports in the “TBT trifecta” provide rich and
detailed analysis of a number of TBT provisions. The Appellate Body decisions expected in
these cases will draw the line, for now, between a Member’s right to regulate to pursue
social and other objectives and the right of other WTO Members not to face discrimination
or undue restrictions against their products. They are also likely to have systemic
implications for WTO dispute settlement and the institution as a whole.
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