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The 2011 Update of the OECD Guidelines for Multinational Enterprises 
By Jernej Letnar Cernic

Introduction 

On May 25, 2011, on the occasion of the
50th anniversary of the Organisation for
Economic Co-operation and Development
(“OECD”), the OECD Ministerial Council
adopted an updated version of the OECD
Guidelines for Multinational
Enterprises.[1] This is the fifth time they
have been updated since being adopted

in 1976.[2] The Guidelines[3] have been adopted by the thirty-four OECD member states as
well as Argentina, Brazil, Colombia, Egypt, Latvia, Lithuania, Morocco, Peru, and Romania.
They will apply to corporations registered in OECD member states when operating not only
in OECD states but also worldwide. This Insight describes and analyzes the 2011 Update of
the OECD Guidelines for Multinational Enterprises.

Overview of the Guidelines

The Guidelines are not a binding document but are recommendations “by governments
covering all major areas of business ethics, including corporate steps to obey the law,
observe internationally-recognised standards and respond to other societal expectations.”[4]
Since the OECD Guidelines were last updated in 2000, it has become necessary to adapt
them to the new circumstances of the globalised economy. In the meantime, globalization
has taken a step in another direction, with most investment now taking place outside OECD
member states. Concurrently, there have been several positive developments in this period
in the fields of business and human rights, most notably the development of a tripartite
framework of respect, protect, and remedy.[5] At the 2009 OECD Council Meeting, the
ministers reaffirmed their commitment to “the updating of the OECD Guidelines to increase
their relevance and clarify private sector responsibilities.”[6]

The 2011 Update

The 2011 update brings several changes to the OECD Guidelines, particularly in the area of
human rights. The added chapter on human rights confirms that the Guidelines apply to
corporations operating in “all sectors of the economy.”[7] It also reaffirms that states have
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primary obligations to protect human rights, including in the horizontal relationship between
private actors.

The chapter’s obligations for multinational enterprises are in line with the framework
developed by Professor John Ruggie, former UN Special Representative on Issue of
Human Rights and Transnational Corporations and Other Business Enterprises.[8] Thus,
both states and enterprises “should” respect human rights “within the framework of
internationally recognised human rights, the international human rights obligations of the
countries in which they operate,” including domestic human rights obligations.[9] Whereas
the text of the Guidelines employs the verb should, the Commentary of the Guidelines
suggests that enterprises have an obligation to respect human rights because “respect for
human rights is the global standard of expected conduct for enterprises.”[10] The nature of
obligations to respect requires “avoiding infringing on the human rights of others and should
address adverse human rights impacts with which they are involved.”[11] However,
enterprises should only respect human rights “within the context of their own activities.”[12]
They should “avoid causing or contributing to adverse human rights impacts and address
such impacts when they occur.”[13] Further, the Guidelines oblige enterprises to conduct
due diligence “as appropriate to their size, the nature and context of operations and the
severity of the risks of adverse human rights impacts.”[14]

Usually the obligation to prevent human rights violations falls within the ambit of state
apparatus, although the Guidelines also include obligations with respect to activities of
business enterprises. More specifically, business enterprises should “prevent or mitigate
adverse human rights impacts that are directly linked to their business operations, products
or services by a business relationship, even if they do not contribute to those impacts.”[15]
This provision implies that such conduct is only a recommendation and encouragement for
business enterprises, not a requirement.

The Guidelines also provide for the internal human rights policy of an enterprise.[16] Several
enterprises already have policy statements.[17] Lastly, enterprises should also strive to
provide an effective remedy when human rights violations have been committed. In this
respect, the Guidelines use more sophisticated language requiring enterprises to “provide
for or co-operate through legitimate processes” in order to ensure effective measures to
address “human rights impacts where they identify that they have caused or contributed to
these impacts.”[18]

The Guidelines encourage enterprises “to promote Internet Freedom through respect of
freedom of expression, assembly and association online.”[19] Enterprises should comply
with “good corporate principles . . . throughout enterprise groups.”[20] More specifically, they
are asked to “engage in or support” different proposals on “responsible supply chain
management.”[21] Such wording is nevertheless a step in the right direction as it
emphasizes the broad scope of globalized activities. Another novel development arises
from the wording of Section A (10) of the chapter on general policies, which emphasizes the
importance of “risk-based due diligence” to “identify, prevent and mitigate actual and
potential adverse impacts.”[22]

Under the Guidelines, companies also have obligations in the supply chain. Evidence of the
emerging corporate obligation to protect human rights derives from paragraph 13 of Section
A of the General Policies providing that enterprises “should encourage . . . business
partners . . .  to apply principles of responsible business conduct.” Enterprises should also
“avoid causing or contributing to adverse impact . . . through their own activities and
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address such impacts when they occur.”[23] The scope and nature of due diligence varies
from enterprise to enterprise, depending on the size and nature of each company.

In Chapter 6 on the environment, the Guidelines note that companies should pursue the
“development and provision of products or services that have no undue environmental
impacts . . .; reduce greenhouse gas emissions; are efficient in their consumption of energy
and natural resources . . . .”[24] The chapter on general policies encourages companies to
“engage with relevant stakeholders in order to provide meaningful opportunities . . . for
projects or other activities that may significantly impact local communities.”[25] This
provision, however, lacks a reference on how to obtain consent of the community in which
the company operates.[26]

The Guidelines also include a new, improved procedural guide on implementation under the
National Contact Points (“NCPs”). NCPs monitor compliance of business enterprises with
the Guidelines. Under the new provisions, the NCPs are “composed and organised such
that they provide an effective basis for dealing with the broad range of issues covered by
the Guidelines” and must “enable the NCP to operate in an impartial manner while
maintaining an adequate level of accountability to the adhering government.”[27] The
Commentary on the procedural guidance also includes provisions on the impartiality and
independence of NCPs. It notes that they should ensure both “impartiality in the resolution
of specific instances”[28] and “that the parties can engage in the process on fair and
equitable terms.”[29] The Commentary also encourages cooperation among the NCPs of
the home and host country of a multinational enterprise when necessary. Moreover, it
promotes “appropriate assistance”[30] in “a timely manner.”[31]

The Guidelines include stronger provisions on transparency,[32] emphasizing the
importance of “strik[ing] a balance between transparency and confidentiality in order to build
confidence in the Guidelines procedures and to promote their effective implementation.”[33]
The updated Commentary also includes a new provision on the role of the international
network of non-governmental organizations—OECD Watch.[34] When a NCP is not
complying with procedural obligations in specific instances under the OECD Guidelines, an
adhering country, an advisory body, or OECD Watch can send “a substantiated submission”
that will be considered by the OECD Committee.[35] Special attention is paid to tax
compliance, where a new provision requires that “transparency and tax compliance . . . be
reflected in risk management systems, structures and policies.”[36]

Analysis and Conclusion

The major weakness of the OECD Guidelines is their unenforceability. The 2010 Update
fails to address this issue. The OECD press release on the adoption of the Guidelines notes
that “a new, tougher process for complaints and mediation has also been put in place.”[37]
Despite this change, the new system does not advance the rights of victims. Similarly, the
OECD Watch notes the “update’s failure to clarify the NCP’s role in making determinations
on the observance of the Guidelines when mediation has failed.”[38]

Minor changes to the procedural guidance cannot overcome the deficiencies in the
implementation framework of the OECD Guidelines. Furthermore, the monitoring system of
the OECD Guidelines still does not require an NCP to deliver a final statement concerning
every complaint made.[39] The OECD Guidelines’ protection and promotion suffers
generally from a lack of effective enforcement. This explains the high number of unenforced
decisions of NCPs.[40] However, until the implementation of the Guidelines remains
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unreformed, a vital part of victims’ access to justice will continue to be deficient.

Three main proposals can be offered with regard to bolstering the existing system of NCPs.
First, the complaint mechanism under the OECD Guidelines could be transformed into a
quasi-legal employment tribunal to deal with complaints. A proposal for a model NCP along
these lines was submitted.[41] The creation of an independent and impartial supervisory
mechanism of the OECD Guidelines is another alternative. Another option is to establish
the role of an ombudsman, who would represent the public interest by investigating and
addressing complaints against the work of respective NCPs. Arguably, the implementation
procedure under the Guidelines must be strengthened in order for the system of NCPs to
effectively regulate multinational enterprises’ activities. While the 2011 Update of the
Guidelines is a step in the right direction, the OECD Guidelines, along with other
international initiatives, are still a far cry from an independent forum to appropriately
respond to corporate human rights abuses.
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