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Introduction 

Earlier this year, as the National Defense
Authorization Act started making its way
through the U.S. Congress, its proposed
counterterrorism provisions sparked
renewed discussions on the scope of
authority conferred by the 2001
Authorization for Use of Military Force
(“AUMF”).  More recently, the detention of

Ahmed Warsam and the killing of Anwar al-Awlaki have brought the significance of that
authority into sharp focus.  The debates over the AUMF, Warsame, and al-Awlaki have
raised issues about targeting and detention in armed conflict that involve fundamental
principles of international humanitarian law (“IHL”).[1] This Insight seeks to clarify those
principles and explain how they interrelate.        

As a matter of U.S. domestic law, the AUMF authorizes the use of force against certain
individuals and entities.[2] In defining who may be the object of military action, the AUMF
does not distinguish on its face between who may be detained and who may be the target
of lethal force. As a matter of international law, however, the rules governing conduct in
warfare take different approaches to targeting versus detention, and separate criteria apply
when determining who falls within the scope of each activity.  While there may be significant
overlap between the two, the spheres of who may be detained and who may be targeted
under IHL are by no means coextensive.  

A domestic statute authorizing military action without distinguishing between the two
categories could certainly conform to international law—as long as persons falling within its
scope also fall within IHL’s criteria of who may be targeted—and the purpose here is not to
call into question the compatibility of the AUMF with IHL.  Rather, this overview seeks to
recall IHL principles differentiating between targeting and detention that may have become
obscured by the focus of courts and policy-makers on the single set of criteria established
by the AUMF.  
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The Law Governing the Targeting of Persons

In the conduct of hostilities, the warring parties may generally direct attacks against
members of the armed forces of a party to the conflict, but they may not direct attacks
against civilians.[3] This apparently straightforward statement of the principle of distinction
between two mutually exclusive categories—civilians versus armed forces—comes with
several significant exceptions.[4]

First, members of the armed forces exclusively assigned to medical and religious duties
may not be directly attacked and are entitled[5] to identify themselves using one of the
recognized protective emblems: the red cross, red crescent, or red crystal.[6] They lose this
protection, however, if they commit acts hostile to the enemy outside their humanitarian
function.[7] Second, civilians can lose their ownprotection from attack if they directly
participate in hostilities.  However, unlike members of the armed forces, who, regardless of
the immediate threat they pose, may be targeted for the duration of their membership in
those forces, civilians who lose their protection because of direct participation in hostilities
may only be targeted while they directly participate.[8] Third, regardless of their status as
civilians or members of the armed forces, IHL protects all persons hors de combat. Treaty
law defines this category as persons in the power of the adverse party, persons expressing
a clear intention to surrender, or persons incapacitated by wounds or sickness.[9] Fourth, in
carrying out attacks against lawful targets, IHL prohibits ordering, threatening, or conducting
operations on the basis that there be no survivors.[10] .   Finally, when it comes to the
tactics and weapons used against lawful targets, IHL more generally prohibits the infliction
of superfluous injury or unnecessary suffering.[11]

Related to the question of who may be directly targeted is the issue of incidental harm, or
what is commonly referred to as “collateral damage.”  In carrying out an attack against a
lawful target, especially when high explosive munitions are involved, the possibility exists
that persons, other than the intended targets, will be injured or killed.  IHL addresses this
issue by prohibiting the launching of an attack if it may be expected to cause incidental
harm to civilians or civilian objects that is excessive in relation to the concrete and direct
military advantage anticipated.[12] Even where the collateral damage would not be
disproportionate, the 1977 Additional Protocol I to the Geneva Conventions (“AP I”) requires
that the attacking party take all feasible precautions to avoid, or in any event minimize, such
harm.[13]

The principle of distinction naturally begs the question of who exactly is a civilian and who is
a member of the armed forces.  In the context of international armed conflict (“IAC”), i.e. a
conflict between two or more states, AP I defines a party’s armed forces as “all organized
armed forces, groups and units under a command responsible to that party for the conduct
of its subordinates.”[14] It then defines civilians in the negative as all persons who are not
members of the armed forces of a party to the conflict.[15] In cases of non-international
armed conflict (“NIAC”), i.e. conflict between a non-state armed group and a state, or
between non-state armed groups, IHL treaties also reflect a distinction between armed
forces of the parties and civilians, but they do not clearly define these terms.[16]

Insofar as the regular armed forces of states are concerned, identifying members is
relatively uncomplicated. Those serving in the military are formally integrated into a system
regulated by law, and they visibly distinguish themselves through uniforms and insignia. 
However, the notion of armed forces under IHL is not limited to the regular armed forces of



11/1/11 3:33 PMASIL Insight

Page 3 of 7file:///Users/jamessteiner/ASIL/ASIL%202011/www/_Design%20Templates/insights/insight111101.html

American Society of International Law
does not take positions on substantive
issues, including the ones discussed in
this Insight. Educational and news media
copying is permitted with due
acknowledgement. 

The Insights Editorial Board includes:
Cymie Payne, UC Berkeley School of
Law; Amelia Porges; and David Kaye,
UCLA School of Law. Djurdja Lazic
serves as the managing editor.

states. It also includes other forces belonging to the state, such as paramilitaries, militia,
and volunteer corps.  Importantly, it includes groups fighting against the state (or against
other armed groups) in NIACs.  When it comes to these forces, formal indicators of
membership are not always available, and the factors to consider when determining
whether an individual is a member of an organized armed group are the subject of ongoing
discussion and debate.[17]

Whatever the criteria for membership, it bears keeping in mind that an individual may be
affiliated with either a state or non-state party to an armed conflict without being a member
of its armed forces.  IHL treaties consistently envisage a difference between a “party to the
conflict” on the one hand and that party’s “armed forces” on the other.[18] Applied to
governments, this distinction often falls along the line formally separating the uniformed
military from the rest of the civilian government.[19] Applied to non-state actors, this
distinction might not always be as visible, but conceptually it does exist.  Indeed, many of
the world’s most sophisticated non-state warring parties have distinct political and military
wings. 

In sum, setting aside ambiguities regarding specific criteria for membership and direct
participation, IHL generally permits direct attacks only against the actual fighting forces of
the adversary or civilians who are directly participating in hostilities at the time they are
targeted.  All others are protected from direct attack.

The Law Governing Deprivation of Liberty

IHL contemplates three categories of persons deprived of liberty for reasons related to an
armed conflict:  Prisoners of War (“POWs”), internees, and persons detained on penal
offenses. 

The POW category applies only in situations of IAC and generally consists of members of
an adversary state’s armed forces, members of certain irregular armed groups fighting for
that state, and certain authorized civilians who accompany the armed forces, such as
members of military aircraft crews, war correspondents, and supply contractors.[20] The
Third Geneva Convention (“Geneva III”) specifically provides that POWs may be placed in
internment camps—subject to a host of detailed protections—and may be held until the end
of active hostilities.[21] Conversely, the law provides members of state armed forces
captured in IACs with immunity from criminal prosecution for their participation in the conflict
to the extent that they complied with the laws of war.

Unlike the POW regime, the internment of civilians is contemplated in both IAC and NIAC. 
Internment is an exceptional, non-punitive measure of control taken to protect the security
of the detaining party.  In IAC, the Fourth Geneva Convention (“Geneva IV”) permits civilian
internment on a State’s own territory when “the security of the Detaining Power makes it
absolutely necessary” and on occupied territory “for imperative reasons of security,” subject
to certain procedural safeguards necessary to prevent arbitrary detention.[22] According to
the commentary to Geneva IV, subversive activity, direct assistance to the enemy,
sabotage, and espionage are some examples of acts that might justify internment of
civilians. [23] In NIAC, by contrast, IHL recognizes internment as a possibility, but the
grounds and procedural safeguards for internment are not clearly spelled out and have
been the subject of extensive discussion and debate.[24] Nonetheless, there seems to be
growing international acceptance by experts, certain governments, and others—including
the International Committee of the Red Cross—that “imperative reasons of security” is an
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appropriate standard for internment in NIAC.[25]

Finally, IHL in both IAC and NIAC contemplates arrest and detention for penal offenses
related to the armed conflict.[26] Insofar as the grounds for detention on criminal charges
are concerned, however, IHL mostly focuses on general prohibitions against the passing of
ex post facto laws, not the scope or substance of the offenses themselves.[27] Most of the
attention to criminal detention in IHL is devoted to certain fundamental rights, such as
protection against self-incrimination and the right to a fair trial. [28]

Comparing the Scope of Targeting and Detention Authority

States have developed the law of armed conflict to reflect a careful balance between what
is militarily necessary and what is required by the dictates of humanity, and the rules differ
depending on the severity of action to be taken against an individual.  As a result, the
standards for the use of lethal force are less permissive than those for the deprivation of
liberty.

Nonetheless, there is an overlap between those who may be targeted and those who may
be detained under IHL.  A warring party in an IAC can direct attacks against members of the
armed forces of the enemy state, as well as hold them in POW camps upon capture.  A
party to either an IAC or NIAC can target civilians directly participating in hostilities or, upon
seizing them, could conceivably determine they are a sufficient threat to justify internment.
And both categories of lawful targets—civilians directly participating in hostilities and
members of the armed forces—are capable of committing a host of crimes related to the
conflict for which they could be arrested and prosecuted.

In spite of these commonalities, however, each category of persons who can be deprived of
liberty also encompasses persons who cannot be attacked.  Civilians accompanying the
armed forces as crew, journalists, and contractors in an IAC, for example, may be captured
and detained as POWs, but they cannot be targeted in the conduct of hostilities.  They are
by definition civilians and can only be the object of attack if and for such time as they
directly participate in hostilities. 

Medical and religious personnel similarly enjoy protection from attack, but they too may find
themselves lawfully in the hands of the adversary.  Although it would not amount to
detention as the term is ordinarily understood, if the state of health, spiritual needs, and
number of POWs requires, the First Geneva Convention permits the detaining authorities to
“retain” medical and religious personnel in an internment camp for their services.[29]

Persons engaged in espionage or otherwise assisting the adversary might also qualify for
detention without being lawful targets.  These activities might amount to an imperative
threat to security justifying internment, but that is not to say that the individuals carrying
them out are necessarily functional members of the armed forces, or even that their actions
amount to direct participation in hostilities. 

Finally, and most evidently, the notion of penal offenses related to the armed conflict
encompasses a broad spectrum of potentially criminalized activities, some of which might
also qualify the individual as a lawful target, but many of which will have nothing to do with
hostilities.  Thus, some criminal detainees, for example those accused of criminal homicide
for attacks on government forces, may have also been lawful targets before their arrest; but
many, such as persons accused of general propaganda or financial support to an armed
group, may have not.  
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Conclusion

The framework outlined here applies to detention or targeting in the context of an ongoing
armed conflict.  Part of the debate surrounding the specific operations against Warsame
and al-Awlaki has focused on how far this framework should extend beyond so-called hot
battlefields and consequently whether IHL should have governed those operations to begin
with.  In other words, before assessing whether Awlaki met the criteria above for targeting,
or whether Warsame met the criteria above for detention, any international law analysis of
those operations would have to make a threshold determination of whether the law of
armed conflict applies in the first place. 

That said, insofar as operations do fall within the framework of an armed conflict, it can be
concluded that lawful targets under IHL comprise a narrower group of individuals than those
who may be detained.  This distinction makes sense if one accepts that the sole objective of
hostilities in armed conflict is to “weaken the military forces of the enemy,”[30] while the
various objectives of detention can range from maintaining security, to preventing POWs
from returning to the battlefield, to punishing petty crimes.  Keeping this distinction in mind
when contemplating the criteria for targeting or detention will help ensure that the
underlying balance between military necessity and humanity will remain best reflected in the
law. 

About the Author: Ramin Mahnad, an ASIL member, is Deputy Legal Advisor for the
International Committee of the Red Cross (ICRC) Regional Delegation to the United States
and Canada.  The views expressed in this ASIL Insight are those of the author and do not
necessarily reflect those of the ICRC. 
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