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By Wentong Zheng

Introduction

On March 11, 2011, the Appellate Body
(AB) of the World Trade Organization
(WTO) issued its report in the WTO
dispute brought by China against the
United States concerning four sets of
antidumping and countervailing duty
determinations by the United States
Department of Commerce (USDOC).[1]

On March 25, 2011, the WTO Dispute Settlement Body adopted the Appellate Body report,
as well as the findings of the panel below that were not reversed.
 
This dispute resolved a range of important questions on how and when WTO member
governments can impose countervailing duties (extra duties on imports to offset subsidies
conferred by foreign governments) on products from non-market economies (NMEs) such
as China. Among others, the AB ruled on: 

the scope of “public bodies” whose provision of goods or services can legally
constitute subsidies under the WTO Agreement on Subsidies and Countervailing
Measures (SCM Agreement), and how this rule applies in the context of China’s
state-owned-enterprises (SOEs) and state-owned commercial banks (SOCBs); 
when SOCB lending subsidies are “specific” enough to be countervailable;
how the amounts of subsidies are to be calculated in light of alleged distortion of
in-country prices and lending rates within China; and
the conditions under which it is permissible to apply countervailing duties
concurrently with antidumping duties calculated using a special methodology for
goods from NMEs. 

On July 5, 2011, the parties to the case notified the WTO that the United States had agreed
to implement the rulings and recommendations in the case by February 25, 2012.[2] These
rulings, if fully implemented, will have a major impact on how the United States and other
WTO members conduct trade remedies proceedings, particularly countervailing duty
proceedings, against imports from NMEs.

Background

China brought this WTO dispute in September 2008 following the USDOC’s decision in
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2007 to apply U.S. countervailing duty law to imports from China. Prior to 2007, the USDOC
had taken the position that the distortion of all prices and interest rates in NMEs precludes
the application of countervailing duties against NME-origin imports.[3] Instead, the USDOC
applied antidumping duties in NME cases using a special methodology that calculates the
normal value of the imports based on market-determined costs and prices from a surrogate
country. Since its 2007 change of position, the USDOC has been willing to impose both
countervailing duties and NME antidumping duties on imports from NMEs. This case
concerned the four sets of USDOC determinations issued in 2008 that led to the first four
such concurrent duties.[4]

This was a high-stakes case for China and for import-competing industries in the United
States that are petitioners in trade remedies cases. China’s WTO accession protocol allows
the use of a special NME methodology that is not based on a strict comparison with
domestic prices or costs in China in antidumping cases for the first fifteen years of China’s
WTO membership,[5] which runs through 2016. China’s accession protocol also allows
special flexibility in calculating subsidies on imports from China, and this flexibility is
permanent.[6] After 2016, countervailing duties may become the main avenue for trade
remedies against Chinese goods in the United States and elsewhere. Therefore, the
question of when and how countervailing duties can be imposed on Chinese goods under
the WTO rules is of crucial importance to the world trade community.

The subsidy programs involved in the four sets of cases at issue in this dispute were
primarily input subsidies by SOE input suppliers, loan subsidies by SOCBs, and
government land use rights subsidies. The USDOC determined that the legal requirements
for a countervailable subsidy—financial contribution, specificity, and benefit[7] —were met
for each of the major programs. The USDOC determined that China’s SOE input suppliers
and SOCBs (including the four largest Chinese banks) constituted “public bodies” and
therefore provided financial contributions within the meaning of Article 1.1 of the SCM
Agreement.[8] The USDOC also determined that the provision of preferential loans by
SOCBs was de jure specific and that the government provision of land use rights was
regionally specific.[9] Finally, the USDOC rejected China’s in-country input prices, interest
rates, and prices for land use rights as being distorted by the government, and selected or
constructed out-of-country benchmarks to determine the existence and amounts of the
benefits of the subsidies.[10]

The USDOC also denied requests by the Chinese respondents and the Chinese
government that it take steps to avoid double-counting of subsidies, or “double remedies.”
The USDOC’s NME methodology calculates the normal value of the subject imports on the
basis of non-subsidized prices from a surrogate country.[11] The Chinese parties argued
that while domestic subsidies cannot lower normal value under the USDOC’s NME
methodology, they lower export prices pro rata, thereby inflating antidumping duties by the
amount of domestic subsidies that have already been remedied by countervailing duties.[12]

The USDOC denied the Chinese parties’ requests after determining that it lacks statutory
authority to address double remedies and after rejecting the Chinese parties’ argument that
domestic subsidies are presumed to automatically lower export prices pro rata under U.S.
antidumping law.[13] In a separate appeal filed by a Chinese respondent in one of the four
sets of investigations at issue in this WTO dispute, the U.S. Court of International Trade
ruled that double remedies violate U.S. law and ordered the USDOC to forego the
application of countervailing duty law to imports from NMEs.[14] How the double remedies
issue would come out under WTO law was a central question in this WTO dispute.

The Panel Report

The panel report in this dispute, circulated on October 22, 2010, found in favor of the United
States on most issues.  The panel interpreted the term “public body” under Article 1.1 of the
SCM Agreement to mean “any entity controlled by a government.”[15] It upheld the
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USDOC’s determinations that the SOE input suppliers and SOCBs in question were public
bodies.[16] This conclusion, reached purely on the basis of the SCM Agreement, was not
China-specific and could have a broad impact on many developing countries with a major
SOE presence in their economies.

The panel further held that the USDOC was justified in finding that the SOCB lending in
question was de jure specific, as it could have reasonably determined that Chinese
government economic plans direct the SOCBs to provide financing to specific projects in
certain industries.[17] The Panel did find, however, that the USDOC’s regional specificity
determination as to land use rights was inconsistent with the SCM Agreement because the
USDOC based that determination only on the fact that the land was physically located in a
designated area, and it failed to assess whether the provision of land use rights in the
designated area constituted a “distinct regime” compared with land use rights outside of the
area.[18]

The panel further held that the USDOC was justified in disregarding China’s in-country
prices as benchmarks for the alleged input, loan, and land use rights subsidies because
USDOC could have reasonably concluded, based on the record evidence, that China’s
in-country prices were distorted due to the predominant role of the government and SOEs in
those markets.[19]

On the double remedies issue, the panel understood the dispute between China and the
United States to concern the extent of double remedies in specific factual
circumstances.[20] It held, however, that it did not need to address this issue because, in its
view, double remedies, even if they do arise, were not inconsistent with (or not regulated by)
the various provisions of the SCM Agreement and the General Agreements on Tariffs and
Trade 1994 cited by China.[21]

The Appellate Body Report

The instant AB report addressed the panel’s rulings on public body, specificity, benefit
benchmarks, and double remedies. On double remedies, the AB rejected the panel’s
reading of the SCM Agreement as allowing trade remedies investigating authorities to “find
entities with any connection to government to be public bodies.”[22] It read “public body”
under Article 1.1 of the SCM Agreement to mean “an entity that possesses, exercises or is
vested with governmental authority,”[23] and held that “evidence of government ownership,
in itself, is not evidence of meaningful control of an entity by government and cannot,
without more, serve as a basis for establishing that the entity is vested with authority to
perform a governmental function.”[24] The AB rejected the USDOC’s public body
determination for the SOE input suppliers because the USDOC relied on the government’s
majority ownership of the suppliers without seeking other information relevant to
government control.[25] The AB did find, however, that the USDOC’s public body
determination with respect to SOCBs was supported by record evidence indicating that
SOCBs in China are controlled by the government and carry out policy lending under state
plans.[26]

On specificity, the AB upheld the panel’s finding as to the de jure specificity of the SOCB
lending in question. The AB understood China not to be appealing the USDOC’s specificity
determination as such.[27] Rather, according to the AB, China was only challenging those
elements of the panel’s analysis that superimposed additional considerations upon the
USDOC’s approach.[28] The AB held that despite some elements of the reasoning of the
panel that did not parallel the rationale employed by the USDOC, the panel ultimately
conducted a proper factual analysis based on the totality of evidence on which the USDOC
based its de jure specificity determination.[29]

On benefit benchmarks, the AB agreed with the panel that based on the record evidence,
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the USDOC was justified in rejecting China’s in-country input prices and interest rates as
subsidy benchmarks.[30] Particularly, the AB held that the USDOC did not arrive at its
decision to reject China’s in-country input prices as subsidy benchmarks through the
application of a per se rule based on the role of the government as the predominant supplier
of the inputs, as China argued.[31] The AB found that the USDOC’s considerations of
factors other than government market share was “somewhat cursory”[32] but nevertheless
sufficient because, according to the AB, when the government is the predominant supplier,
factors other than government market share carry less weight in determining price
distortion.[33]

On double remedies, the AB reversed the panel’s holding and held that the amount of a
countervailing duty cannot be “appropriate” under Article 19.3 of the SCM Agreement where
double remedies will likely arise.[34] However, the AB also rejected China’s argument that
double remedies necessarily result every time that a government concurrently applies NME
antidumping duties and countervailing duties.[35] To the AB, the existence of double
remedies is a factual question whose answer depends on whether and to what extent
domestic subsidies have lowered export prices, and whether the investigating authority has
taken steps to take account of double remedies.[36] The AB found that investigating
authorities have the affirmative obligation to make inquiries into this factual question.[37]

The AB ruled that the USDOC acted inconsistently with Article 19.3 of the SCM Agreement
in the four investigations at issue by failing to conduct an examination of whether double
remedies would arise.[38]

Analysis and Implications

If fully implemented, the AB report will have a far-reaching impact on the way trade
remedies proceedings, particularly countervailing duty proceedings, are conducted for
imports from NMEs. Most significantly, the AB’s holding on double remedies permits
concurrent imposition of NME antidumping duties and countervailing duties only if the
investigating authority affirmatively demonstrates that double remedies would not arise in a
specific proceeding (i.e., the subsidies in question would not lower export prices pro rata),
or takes affirmative steps to avoid double remedies. The USDOC could alternatively choose
to impose only antidumping duties or only countervailing duties on imports from NMEs, or
impose concurrent antidumping and countervailing duties but stop using NME methodology
to calculate antidumping duties.  Any of the above scenarios would be a significant
departure from the USDOC’s current practice. 

The AB report will also have a major impact on the identification and calculation of
countervailable subsidies for imports from China. The USDOC will not be able to treat
China’s SOEs as “public bodies” within the meaning of Article 1.1 of the SCM Agreement
merely because they are majority government-owned. For input subsidies allegedly
provided by China’s SOEs, unless petitioners can show that the SOEs are controlled by the
government and exercises governmental functions, they will have to demonstrate that the
SOEs are “entrusted or directed” by the government to provide financial contributions, as
provided under SCM Article 1.1(a)(1)(iv). As for SOCBs, however, the USDOC has
essentially been given a green light to treat them as public bodies, at least for now. That,
coupled with the upholding of the USDOC’s de jure specificity determination and the use of
out-of-country benchmarks for SOCB lending, will make it easier to find SOCB lending a
countervailable subsidy. The USDOC will presumably have greater difficulties countervailing
land use rights subsidies, as it will have to demonstrate the existence of a “distinct regime”
in order to find regional specificity for land use rights. However, the USDOC will enjoy wide
latitude to disregard China’s in-country prices and interest rates as benchmarks in
measuring input, loan, and land use rights subsidies, upon a showing that China’s
in-country prices and interest rates are distorted by the government.
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