/ l S‘le:[_rr_\prican Society of International Law

ASIL Insight

September 30, 2010
Volume 14, Issue 30
IR Pprint version

Kiobel v. Royal Dutch Petroleum: Another Round
in the Fight Over Corporate Liability Under the

Alien Tort Statute
By Chimeéne |. Keitner

Introduction

On September 17, 2010, the Second
Circuit dismissed a putative class
action brought by Esther Kiobel, the
wife of a member of the “Ogoni Nine”
who was executed by hanging in 1995
along with Nigerian author and
environmentalist Ken Saro-Wiwa.[1]
The plaintiffs alleged that Royal Dutch
Petroleum Company and Shell
Transport and Trading Company,

acting through a Nigerian subsidiary, aided and abetted the Nigerian
dictatorship’s violent suppression of protests against oil exploration and
development activities in the Ogoni region of the Niger Delta. The Kiobel
dismissal has garnered attention because of its broad holding that
corporations are not subject to suit under the Alien Tort Statute. Absent
action by the Second Circuit en banc, the U.S. Supreme Court, or Congress,
corporations will no longer be subject to suit under the Alien Tort Statute in
the Second Circuit, or in any circuit that adopts the Second Circuit’s

reasoning.[2]

This Insight explores the background and implications of this major decision.

Background: From Filartiga to Unocal

The Alien Tort Statute (ATS), a provision in the 1789 Judiciary Act, provides
jurisdiction over “any civil action by an alien for a tort only, committed in
violation of the law of nations or a treaty of the United States.”3] In Filartiga
v. Pefia-Irala, the Second Circuit held that two Paraguayan citizens could
sue another Paraguayan citizen for torture that occurred in Paraguay.j4] The
district court had personal jurisdiction over the defendant because he was
“found and served with process” in the United States, and it had subject
matter jurisdiction over the claim under the ATS because “deliberate torture
perpetrated under color of official authority violates universally accepted
norms of the international law of human rights, regardless of the nationality
of the parties.”[s] Twenty-four years later, in Sosa v. Alvarez-Machain, the
Supreme Court interpreted the ATS in a manner “generally consistent with
the reasoning” in Filartigaie] to find that “a single illegal detention of less than
a day, followed by the transfer of custody to lawful authorities and a prompt
arraignment” did not violate a sufficiently well-defined norm of customary
international law to provide subject matter jurisdiction under the ATS.[7]

Between Filartiga and Sosa, plaintiffs began naming corporations, in
addition to individuals, as defendants in ATS suits for a variety of injuries,
ranging from torture to pollution and environmental damage to
nonconsensual medical experimentation. These cases soon became a
crucible for debates about the relationship between international law and
U.S. law, and the appropriate role of U.S. courts in enforcing international
norms. In March 2005, Unocal Corporation settled ATS and state law claims
that had been brought against it and two of its senior executives.[g] More
recently, Royal Dutch / Shell settled ATS claims brought against it by a
group of plaintiffs led by the son of Ken Saro-Wiwa.[9] During the same
period, the two corporate ATS cases that went to trial resulted in verdicts for

the defendants.[10]

Most of the legal attention in corporate ATS cases has focused on
corporations’ motions to dismiss for lack of subject matter jurisdiction under
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Federal Rule of Civil Procedure 12(b)(1), and for failure to state a claim
under Rule 12(b)(6). The Second Circuit dismissed the ATS claims in Kiobel
for lack of subject matter jurisdiction, because the claims were brought
against corporations, rather than natural persons.[11]

The Legal Questions

ATS cases against corporations raise a host of issues not addressed in Sosa,
which involved an individual, not a corporate defendant. Because the ATS
operates at the intersection of international and domestic law, courts must
decide which body of law applies to various aspects of ATS cases.[12]

In Presbyterian Church of Sudan v. Talisman Energy, argued on the same
day and before the same panel as Kiobel, the Second Circuit determined
that international law, not U.S. law, establishes the standard for aiding and
abetting liability.[13] The panel further found that international law requires
purposefully—not just knowingly—aiding and abetting a violation.[14] Judge
Leval, who concurred in the result in Kiobel, would have dismissed the
Kiobel claims on the basis that the complaint “does not contain allegations
supporting a reasonable inference that [Royal Dutch and Shell] acted with a
purpose of bringing about the alleged abuses.”[15]

In the Kiobel majority opinion, Judge Cabranes, joined by Chief Judge
Jacobs, dismissed the claims on different grounds. In the majority’s view,
“the fact that corporations are liable as juridical persons under domestic law
does not mean that they are liable under international law (and, therefore,
under the ATS)."[16] In order for a violation to give rise to jurisdiction under
the ATS, following Filartiga, “the nations of the world [must] have
demonstrated that the wrong is of mutual, and not merely several, concern .
..."n71 The majority therefore asked whether, under international law, it is
wrong for a corporation to commit, or to aid and abet, violations such as “war
crimes, crimes against humanity (such as genocide), and torture.”[18]
Because no international tribunal has held a corporation liable for violating
customary international law, the majority concluded that international law
violations by corporations do not give rise to subject matter jurisdiction under
the ATS.[19]

The Role of “Juridical Entities”

Much of the contemporary jurisprudence regarding international law
violations committed by individuals comes from international criminal
tribunals. The majority in Kiobel thus approached the ATS largely through
the lens of international criminal law. Their opinion cites the statement in the
Nuremberg judgment that “[c]rimes against international law are committed
by men, not by abstract entities™[20] to support the conclusion that
individuals, not corporations, are liable for international law violations—even
though the Nuremberg Tribunal’s point was that individuals as well as states
can be held accountable for such violations.[21]

In the majority’s view, the Supreme Court foreclosed the application of
domestic law to the question of corporate liability in footnote 20 of the Sosa
opinion, which states that “[a] related consideration [for accepting a cause of
action under the ATS] is whether international law extends the scope of
liability for a violation of a given norm to the perpetrator being sued, if the
defendant is a private actor such as a corporation or individual.”[22] The
majority interpreted the phrase “scope of liability"—which does not appear
anywhere else in the Sosa opinion—to include the question of whether or
not a named defendant can be a corporation or only a natural person (or,
presumably, a state). It reasoned that “[t]here is no principled basis for
treating the question of corporate liability differently”[23] from the questions of
whether an international law violation can take place absent state action (the
issue in footnote 20), or whether international law recognizes aiding and
abetting as a mode of liability (the issue in Talisman). As a result, the
majority determined that the ATS does not provide subject matter jurisdiction
over claims against corporations.

As the concurrence pointed out, however, the early ATS case of Hilao v.
Estate of Marcos involved the actions of an individual, but the legal
consequences were borne by his estate, a juridical entity.[24] For the
concurrence, this was an entirely appropriate application of domestic law:
international law governed the substance of the violation, and domestic law
governed the attribution of liability. The concurrence characterized corporate
liability as a matter of “the appropriate remedies to enforce the norms of the
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law of nations.”[25] If one were to adopt the concurrence’s approach, one
could also think of corporate liability as a matter of attributing individuals’
conduct to the corporation (a question of domestic law), rather than
regulating the conduct of individuals acting on the corporation’s behalf by
defining their actions as wrongful (a question of international law).

Implications

ATS claims have perplexed courts for at least three decades. Although ATS
cases against individuals have, as a general matter, attracted support, cases
against corporations have met much greater opposition. The U.S. State
Department has supported the role of U.S. courts in enforcing human
rights,[26] but it has also indicated the potential for certain ATS suits to
interfere with the conduct of foreign relations.[27] The Supreme Court
established a high threshold for actionability in Sosa in part because of
these concerns.[28] The decisions in Talisman and Kiobel basically put a halt
to cases against corporations in the Second Circuit. However, the Kiobel
opinion may in fact give a boost to cases against individuals who acted on
behalf of foreign states (the “abstract entities” in the Nuremberg judgment)
or corporations (the “abstract entities” in the Kiobel judgment) with its
unremitting emphasis on the fact that “the moral responsibility for a crime so
heinous and unbounded as to rise to the level of an ‘international crime’ has
rested solely with the individual men and women who have perpetrated it."[29]
This should give both foreign officials and corporate executives reason for
pause.[30]

Conclusion

It is only a matter of time before the Supreme Court weighs in on legal
questions arising from cases brought against corporations under the ATS.
Although it would be preferable to enable more appellate courts to analyze
these questions before intervening, the time and costs involved in defending
against ATS suits will likely push corporations to seek an authoritative
resolution sooner rather than later. Plaintiffs with ATS claims against
corporations are also anxious for review since, following Talisman and now
Kiobel, they have lost one of their traditionally most hospitable fora in the
Second Circuit.
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