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The Yukos Interim Awards on Jurisdiction and
Admissibility Confirms Provisional Application
of Energy Charter Treaty

By Dr. Chiara Giorgetti
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The long-awaited Interim Awards on ASIL's International
Jurisdiction and Admissibility Courts and Tribunals
(“awards”) in the Yukos litigation have Interest Group.

finally appeared online,[1] several
months after the Tribunal issued them
on November 30, 2009. The awards in Click here to become an ASIL
the three cases|2] are the first decisions LEULES

against the Russian Federation
(“Russia”) in an Energy Charter Treaty
(“ECT")[3] arbitration.
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The awards confirm that Russia is bound to provisionally apply the ECT as Energy Charter Treaty
provided under Article 45 of that Treaty, in conformity with established
principles of international law. This is particularly important for qualified
investors in the Russian energy sector, for which binding international
arbitration under the ECT may remain an available option for all investments
made prior to October 19, 2009, the day when Russia’s withdrawal from the
ECT entered into effect. The Tribunal also found that the claimants, which
are shareholder companies, qualify as protected investors under the ECT United Nations Commission on
definition. The awards also reject Russia’s assertion that the ECT’s “denial of | International Trade Law.
benefits” clause (Article 17 ECT) bars the claimants from bringing a claim.
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The claimants are three shareholders of Yukos Oil Corporation (“Yukos”), background for developments of
namely: Yukos Universal Ltd., a company organized under the laws of the interest to the international
Isle of Man; Hulley Enterprises Ltd.; and Veteran Petroleum Trust, both GRS, O AMEAEE
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organized under the laws of Cyprus. They collectively owned over 60% of the | does not take positions on
shares in Yukos. substantive issues, including the

ones discussed in this Insight.
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August 2006, when Yukos had become the largest oil company in Russia. acknowledgement.

The claimants allege that measures taken by Russia against Yukos and its The Insights Editorial Board
associated companies led to the bankruptcy of Yukos in August 2006, and ggrllligfesy S% .U/gme"a
thus adversely affected their investments.[7] Each claimant filed its Notice of | pgrges: and o kove, UCLA
Arbitration and Statement of Claims against Russia in February 2005, (8] School of Law. Djurdja Lazic
claiming that Russia expropriated and failed to protect its investment in SCRAES B8 U2 [MENEIY GUaL:

Yukos, resulting in “enormous loss.” Each sought all available relief



including damages.[9]

The three arbitrations were heard in parallel by the same arbitrators, and the
interim awards stem from a single set of jurisdictional and admissibility
proceedings. The arbitrators in the cases were Mr. Charles Poncet
(appointed by claimants)ji0] and Judge Stephen Schwebel (appointed by
Russia). The PCA, acting as appointing authority under the UNCITRAL
Rules, appointed Maitre L. Yves Fortier as presiding arbitrator.

The Tribunal received two rounds of written pleadings before the hearing.[11]
The Tribunal denied the claimants’ requests for interim measures for the
preservation of Yukos documentation in Russia’s possession on November
22, 2007 and June 11, 2008, while remaining seized of the matter.[12]

The hearing on jurisdiction and admissibility was conducted at the Peace
Palace in The Hague in November and December of 2008. Based on the
parties’ written and oral submissions, the Tribunal decided that several
issues were ripe for decision.

Il Provisional Application of the ECT

The first and central question for the Tribunal was whether Article 45 of the
Treaty required Russia to provisionally apply the ECT with respect to the
claimants’ investments. Article 45(1) provides for the provisional application
of the ECT pending its entry into force for each signatory “to the extent that
such provisional application is not inconsistent with its constitution, laws or
regulations” (the so-called “Limitation Clause”).[13] Article 45(2) states that
that “[n]otwithstanding paragraph (1) any signatory may, when signing,
deliver to the Depository a declaration that it is not able to accept provisional
application.” By doing so, the signatory would not be obligated to
provisionally apply the ECT. Further, under Article 45(3), a signatory can
notify the Depository of its intention not to become a party—as Russia did on
August 20, 2009, with the result that Russia’s provisional application
terminated sixty days thereafter, on October 18, 2009. However, under Article
45(3)(b), Russia remains bound to provisionally apply Parts lll and V of the
ECT until October 18, 2029, to any investments made in Russia before
October 18, 2009.

The parties agreed that Russia signed the ECT on December 17, 1994, the
day it was opened for signature, and that the Treaty was submitted for
ratification to the Parliament on August 26, 1996, but never ratified. They
also agreed that Russia made no declaration under Article 45 at the time of
signing or thereafter.[14] Russia argued that, in application of Article 45 ECT,
it was not obligated to provisionally apply the dispute settlement provisions
of Part V of the ECT because these provisions were allegedly inconsistent
with its constitution and laws.

The Tribunal dissected the issue in three successive steps. The Tribunal first
considered whether Russia was required to make a declaration under Article
45(2) in order to benefit from the Limitation Clause of Article 45(1). In holding
that no declaration was necessary, the Tribunal sided with Russia and found
that the ECT provided for two separate regimes of provisional application.[15]
The Tribunal held that the declaration referred to in Article 45(2) “is a
declaration which is not necessarily linked to the Limitation Clause of Art.
45(1).” To reach its conclusion, the Tribunal referred to applicable rules of
treaty interpretation, and specifically Articles 31 and 32 of the Vienna
Convention on the Law of Treaties (“VCLT").[16] The Tribunal relied on the
ordinary meaning of the terms of the Treaty, together with State practice of
some ECT signatories, especially noting that six States[17] relied on the
Limitation Clause without delivering a formal declaration under Article
45(1).128]

Having determined that Russia could indeed rely on the Limitation Clause,
the Tribunal then examined the effect that should be given to the Limitation
Clause itself. Russia contended that a piecemeal approach was appropriate,
while the claimants argued that an “all-or-nothing” approach was required,
by which either the ECT was entirely applied or not at all. The Tribunal
agreed with the claimants and, in a detailed discussion which referenced
directly the VCLT,[19] found that Russia had “agreed that the Treaty as a
whole would be applied provisionally pending its entry into force unless the
principle of provisional application itself was inconsistent ‘with its constitution,
laws or regulations.”[20]



This is an especially important finding of the Tribunal which reinforces the
binding nature of international law. Under the cardinal principle of pacta sunt
servanda (Article 27 VCLT), a State is normally prohibited from referring to its
internal legislation to justify its failure to perform. In applying this principle,
the Tribunal concluded that allowing Russia to “modulate (or, as the may be,
eliminate) the obligation of provisional application, depending on the content
of its internal law in relation to the specific provisions found in the Treaty,
would undermine the principle that provisional application of the treaty
creates binding obligations.”[21]

The Tribunal then had to establish whether the Russian legal system
allowed for the principle of provisional application of an international treaty,
or whether the concept of provisional application was itself contrary to the
Russian legal system. It concluded that the provisional application of treaties
was consistent with Russia’s constitution, laws, and regulations, as
demonstrated, inter alia, by the long tradition of provisional application in
Russia’s treaty practice and the forty-five treaties that Russia was applying
provisionally at the time.[22] Thus, the Tribunal concluded that Russia had to
provisionally apply every provision of the ECT, including its dispute
resolution clause.

The Tribunal considered the termination of Russia’s provisional application
as of October 18, 2009 and found that this did not affect its conclusions. The
Tribunal held that, in applying Article 45(3) ECT, from the date of Russia’s
signature of the ECT on December 17, 1994 to October 18, 2009, the ECT
was provisionally binding upon Russia. Further, pursuant to the same
provision, any investment made in Russia prior to October 19, 2009 will
continue to benefit from the Treaty’s protections for a period of twenty years,
i.e., until October 19, 2029. This conclusion is particularly relevant for all
investors in the energy sector in Russia who can claim protection under the
ECT.

Il The Claimants Are Investors Under the ECT

Next, the Tribunal examined whether the protections afforded to investors by
the ECT were available to these claimants.[23] Russia objected that the
claimant companies were not protected investors under the ECT because
they were “shell companies,” beneficially owned and controlled by Russian
nationals.[24] Respondent also argued that the claimants’ investment was not
protected under the ECT.[25]

The Tribunal found that claimants were indeed organized in accordance with
applicable law in that Contracting Party (in this case the countries of
incorporation of claimants: Cyprus and the Isle of Man) and that Article 1(6)
of the ECT contained the widest possible definition of an interest in a
company, including shares. Thus, the Tribunal held that claimants owned an
investment protected by the ECT and concluded that the terms of the ECT
did not permit it to find otherwise.[26]

The Tribunal found that the ECT applied to an investment owned nominally
by a qualifying investor. It held that it knew of no general principles of
international law that would require investigating how a company operates
and it was not allowed to write additional requirements under the ECT. The
Tribunal also noted that it had decided to defer to the merits phase Russia’s
arguments that the claimants had “unclean hands” and that their corporate
personalities should be disregarded because they were instrumentalities of a
“criminal enterprise.”[27]

IV Claims Are Not Barred by the “Denial-of-Benefits” Provision

Russia also asserted objections under Article 17 of the Treaty, which
provides that a Contracting Party “reserves the right” to deny the advantages
of certain parts of the ECT to “a legal entity if citizens or nationals of a third
state own or control such entity and if that entity has no substantial business
activities in the Area of the Contracting Party in which it is organized.” Such
“denial of benefits” clauses can be found in other bilateral investment
treaties, in particular those signed by the United States, and aim at allowing
a state “to reserve the right to deny the benefits of the treaty to a company
that does not have an economic connection to the state on whose nationality
it relies.”[28]

The Tribunal concluded that the Contracting Party must exercise the right to



deny benefits in order to claim it, and Russia had not done so.[29]
Specifically, the Tribunal found that Article 17(1) ECT did not deny
simpliciter the advantages of Part Il of the ECT to a legal entity just because
citizens or nationals of a third State owned or controlled such entity and that
entity did not have substantial business in the Contracting Party in which it is
organized, but that it rather “reserves the right” of each Contracting Party to
deny the advantages of that Part to such an entity. This imports that, to
affect denial, the Contracting Party must exercise the right. The Tribunal
further concluded that neither the claimants nor Russia were nationals of a
“third state,” and Article 17 was therefore inapplicable.[30]

The Tribunal also denied Russia’s argument that the claims were barred by
the ECT's “fork-in-the-road” clause.[31] They deferred to the merits Russia’s
objection under Article 21 that the claims were barred by the ECT’s general
exclusion of claims regarding “taxation measures."[32]

Conclusion

The Award is a well-reasoned and detailed analysis of several jurisdictional
provisions of the ECT. It is particularly solid because of its strong reliance on
the VCLT and prior ECT jurisprudence. Its conclusion accepting provisional
application of the Treaty reflects the common understanding of this principle
in treaty law.[33] The award also sheds some light on the ongoing debate
concerning the definitions of protected investor and investment.[34]

The parties have entered the merits phase of the dispute, which typically
includes another two successive exchanges of written submissions and a
hearing on the merits. In the merits phase, the Tribunal will consider the
Yukos investors’ claims of expropriation and denial of full protection and
security, as well as Russia’s “clean-hands” and “criminal enterprise”
arguments and its objection under Article 21 ECT.

The next step, which will decide the merits of the case, is eagerly
anticipated.
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