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Introduction

The recent Supreme Court decision
in Samantar v. Yousuf[1] definitively
resolved one major question about
the immunities of foreign government
officials from civil suits in U.S. courts;
at the same time, it left several others
wide open. It thereby guaranteed that
the source, scope, and certainty of
such immunities will continue to be
litigated energetically. This Insight

explores some of the questions that will likely figure prominently in that
litigation.

Samantar Overview

The background of Samantar has been explored elsewhere.[2] As presented
to the Supreme Court, the central issue was whether the Foreign Sovereign
Immunities Act (“FSIA”)[3] provides individual officials of foreign governments
with immunity from suit for actions taken in their official capacity. The
petitioner, a former Prime Minister and Defense Minister of Somalia, sought
to claim the benefit of the statute in moving to dismiss a suit brought by
several plaintiffs alleging that he had sanctioned widespread acts of torture
and extrajudicial killing. Without admitting the allegations, Samantar argued
that the actions alleged were official in nature and thus fell within the scope
of the statute.

The Court rejected Samantar’s contention, holding that the FSIA does not
govern whether an individual foreign official enjoys immunity from civil suits.
It affirmed the decision of the Fourth Circuit Court of Appeals and thereby
resolved a circuit split against the prevailing view—first adopted in Chuidian
v. Philippine Nat. Bank[4] —that individuals were properly characterized as
agencies or instrumentalities of the state and thus within the express purview
of the FSIA.[5]

As a matter of statutory interpretation, the Court said, nothing in the text of
the FSIA itself suggests that the term “foreign state” should be read to
include individual officials acting on the state’s behalf or that they were
meant to be subsumed within the definition of an “agency or instrumentality
of a foreign state.” Nor does the history or purpose of the Act demonstrate
any Congressional intent to “lump individuals in with foreign states” with
regard to immunity issues.[6] The Court’s decision, written by Justice
Stevens, was unanimous. However, Justices Alito, Thomas, and Scalia filed
concurring opinions questioning the need for and propriety of resorting to
legislative history as an interpretive tool in this case.

Legal Consequences of the Court’s Ruling

While it is now settled that an individual sued for conduct undertaken in his
or her official capacity cannot claim the benefits of the FSIA, the decision did
not finally resolve the question of Samantar’s own amenability to suit, much
less the broader issue of foreign officials’ immunity in other circumstances.
On the contrary, the Court said that “[a]lthough Congress clearly intended to
supersede the common-law regime for claims against foreign states, we find
nothing in the statute’s origin or aims to indicate that Congress similarly
wanted to codify the law of foreign official immunity.”[7] The case was
therefore remanded to the federal district court for a determination “whether
petitioner may be entitled to immunity under the common law, and whether
he may have other valid defenses to the grave charges against him.”[8]

The decision thus endorsed the government’s longstanding view, which it
has advocated since the FSIA was enacted, that the statute neither
conferred nor abrogated immunity for foreign officials.[9] However, the precise
basis for such immunity decisions going forward is less clear. Did the Court
simply endorse the government’s position that immunity determinations for
officials should be made, as they were prior to the enactment of the FSIA, by
the Executive Branch? Or by referring to the “common law” basis of foreign
official immunity, did the Court intend to suggest either that relevant
principles of customary international law apply directly in such cases or that
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judges should not take into account the law and practices of other nations?

International immunities can no longer be considered merely a question of
grace, comity, or convenience but must be grounded in a clear relationship
to customary international law.[10] Given the national interest in U.S.
participation in the progressive development of cogent international norms,
the need for national uniformity in the resolution of such cases, and the
sensitive foreign relations context in which the issues necessarily arise, there
may be little debate that this area is presumptively one of federal common
law. However, individual immunity decisions clearly implicate the President’s
constitutional authority to “send and receive” ambassadors and to conduct
foreign relations.

The Solicitor General’s brief contended that the determination of individual
official immunity “is properly founded on non-statutory principles articulated
by the Executive Branch,” informed by customary international law and
practice, and formally conveyed to the courts.[11] The government’s immunity
determinations, it said, reflect “sensitive diplomatic and foreign policy
judgments” which are “ordinarily committed to the Executive as an aspect of
the Executive Branch’s prerogative to conduct foreign affairs on behalf of the
United States.”[12] The Court appeared to agree, noting that “[w]e have been
given no reason to believe that Congress saw as a problem, or wanted to
eliminate, the State Department’s role in determinations regarding individual
official immunity.”[13]

That traditional method has been followed in most cases involving head of
state and head of government immunity, and more recently in the case of
special diplomatic mission immunity, where the applicable principles are
similarly derived from customary international law. Arguably, such cases
differ from “official capacity” situations involving diplomatic and consular
officials or public international organizations, their officers, employees and
representatives of their member states, where the governing law is provided
by relevant self-executing treaties or statutes. Whether the Court’s apparent
endorsement of the traditional procedure means that the government’s views
should be treated as determinative will be a matter of debate.

These questions promise to take on particular significance in light of the
evolving contours of international law and practice regarding the scope of
foreign official immunity. In a given case, the first issue will necessarily be to
determine whether the individual in question was in fact a governmental
official acting within an official capacity. That determination will often require
an assessment of foreign law as well as the weight to be accorded to the
views (if any) of the foreign government in question. An even more difficult
task will be determining whether an individual should be held accountable,
for instance, for egregious violations of international law such as torture,
genocide, war crimes, or crimes against humanity when his or her
responsibility is based only on actions taken in an official governmental
capacity. Making this decision at the outset of the litigation, with respect to
jurisdiction and on the basis of allegations that could prove unsubstantiated,
will be problematic. The Supreme Court expressly left this issue open, noting
only that the district court had rejected the argument that Samantar had
necessarily acted beyond the scope of his official authority by allegedly
violating international law.[14]

Neither is there a consensus about whether immunity is or should be
available to shield former officials like Samantar. Even when it might be
justified to accord immunity to a currently serving foreign official, the
question remains whether she is amenable to suit after leaving office. Here
again, the Court noted but did not express a view on the issue.[15]

Finally, the Court was careful to emphasize that in some cases where
individual foreign officials are sued, the “sovereign immunity” of the state
itself might still be relevant. It said, for example, that “we do not doubt that in
some circumstances the immunity of the foreign state extends to an
individual for acts taken in his official capacity.”[16] Just what those
circumstances or the proper test for making the distinction might be is not
clarified, but the Court indicated several potentially relevant factors. The
question might turn, for instance, on whether “the effect of exercising
jurisdiction would be to enforce a rule of law against the state,”[17] or whether
the state is the “real party in interest”[18] or an indispensable party.[19] In
short, “[e]ven if a suit is not governed by the Act, it may still be barred by
foreign sovereign immunity under the common law. And not every suit can
successfully be pleaded against an individual official alone.”[20]

Conclusion

Human rights advocates might generally be pleased that individual officials
can no longer claim immunity under the FSIA. But nothing in the decision
signals open season for suits against such officials. Significant issues remain
to be litigated, among them whether the Torture Victim Protection Act of 1991
(which creates a civil cause of action against any individual who “under
actual or apparent authority, or color of law, of any foreign nation” subjects
an individual to torture or extrajudicial killing) reflects congressional intent to
override the “common law” of foreign official immunity.[21]
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