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Introduction

On April 20, 2010, the International
Court of Justice (ICJ) announced its
judgment in a high-stakes
environmental dispute between
Argentina and Uruguay, concerning
Uruguay’s authorization for pulp mills on
the banks of the Uruguay River, which
forms the international boundary
between the two countries. Over
strenuous objections from Argentina,
Uruguay authorized construction of one

of the largest pulp mills in the world in 2005, which has been converting
wood chips into paper pulp on the banks of the River since November
2007.[1]

The Court ruled that Uruguay was obligated by treaty to notify and consult
with Argentina before authorizing the pulp mills and letting construction
start; and that Uruguay breached this obligation.[2] However, the Court found
that its declaration of Uruguay’s breach was in itself a sufficient remedy for
Argentina’s claim.

The Court also examined Argentina’s claim that Uruguay breached
substantive treaty obligations to coordinate with Argentina through a bilateral
river management agency, and to monitor and prevent pollution of the water
and riverbed. The Court scrutinized factual evidence from both sides in
detail, and found no breach had occurred. The Court rejected all other
claims in light of these two decisions.

This judgment is a significant step forward in the ICJ’s jurisprudence on
environmental law and on shared watercourses. The Court recognized
environmental impact assessment as a practice that has become an
obligation of general international law in these situations. It further found that
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general international law does not prescribe the scope or content of such
assessments. The Court has also fleshed out the definitions of “sustainable
development” and “equitable and reasonable use” of shared transboundary
watercourses by interpreting those terms in light of the facts of this case. For
the most part, the decision relies on the 1975 Statute of the River Uruguay
(1975 Statute),[3] which was the basis for the Court’s jurisdiction. The Court
does not interpret other multilateral environmental agreements, despite an
effort by Argentina to bring them in. This Insight highlights some points of
particular interest in the judgment of the Court and discusses the multiple
advocacy strategies used by both parties.

Origins of the Conflict

The ICJ characterized the present case as highlighting “the importance of
the need to ensure environmental protection of shared natural resources
while allowing for sustainable economic development.”[4] On both sides of
the river, citizens worried about dioxin, furan, and other pulp plant pollutants
harming fish, birds, honeybees, and fruit crops.[5] In Uruguay, many argued
that they needed the jobs and export income from the pulp mills, but on the
Argentine side of the river people expected no economic benefit from the
mills and feared harm to agriculture and tourism. A bilateral mechanism
established by the 1975 Statute – the Administrative Commission of the River
Uruguay (CARU) – exists to provide joint management of the river, but it was
unable to prevent or resolve this conflict.

In 2005, the Finnish company Botnia started construction on one cellulose
pulp plant, and the Spanish Empresa Nacional de Celulosa de España
received authorization to begin ground clearing on a second plant. Together,
the mills represented an investment of $1.7 billion, the largest in Uruguay’s
history.[6] The International Finance Corporation (IFC)[7] financed $175
million of the total, and the Multilateral Investment Guarantee Agency
guaranteed up to $350 million.[8]

IFC financing is subject to Environmental and Social Safeguard Policies,
which address: sustainability; disclosure of information about IFC and its
activities; and a review procedure that guides its implementation of the
sustainability policy and its oversight of private sector projects.[9]
Nongovernmental organizations (NGOs) and community groups attacked the
project financing through the IFC compliance procedure. An Argentine NGO,
the Center for Human Rights and the Environment (CEDHA),[10] argued that
flaws in the projects meant that the investors were violating their voluntary
commitments under the Equator Principles.[11] This resulted in one lender
pulling out of the project and allowed CEDHA to make a formal complaint to
the IFC. CEDHA also filed a complaint against Uruguay with the Inter-
American Commission on Human Rights and initiated lawsuits in Argentina
and Uruguay.[12] The Spanish company building the smaller of the two mills
withdrew in 2005 as a result of public pressure.

ICJ Provisional Measures and Mercosur

After months of unsuccessful negotiation with Uruguay, on 4 May 2006,
Argentina submitted its dispute to the ICJ along with a request for provisional
measures.[13] Argentina claimed two substantive rights: that Uruguay “shall
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prevent pollution”, and that Uruguay should prescribe pollution control
measures for the mills in accordance with international standards.[14]
Argentina argued that suspending construction of the pulp mills was
necessary to preserve its rights because the potential consequences of the
mills’ operation—harm to public health and the river environment—could not
be made good with financial compensation.[15]

Soon after the June 2006 oral proceedings on provisional measures, the
Court decided that provisional measures were not required under the
circumstances.[16] The Court’s Order stated that the Court was not convinced
that procedural breaches or continued construction of the mills would lead to
any harm that could not be reversed later if Argentina prevailed on the
merits;[17] if Argentina prevailed, Uruguay would bear all risks of having
authorized and constructed the mills.[18] The Court further reminded both
parties of their obligations under international law and the 1975 Statute to
consult, cooperate, and refrain from making resolution of the dispute more
difficult; it also reminded Uruguay of its offer to conduct joint monitoring with
Argentina.

In the past, the Court has sometimes declined to order provisional measures,
while reminding a party that proceeds with construction during the litigation
that it will be liable to remove the project at issue should it lose.[19] However,
once a major capital project is constructed, it may not seem realistic to
expect a State to dismantle it. An alternative possibility is that the scrutiny
provided by the ICJ itself, in this case with the IFC’s review, may improve the
project to the point where it will be, in fact, acceptable.[20]

Meanwhile, protestors were blockading bridges between the two countries,
including the bridge nearest to the project site, and forcing commercial and
tourist traffic to detour sixty miles north to the next river crossing, to the
detriment of towns in Uruguay.[21] Uruguay initiated a complaint under the
procedures of the common market Mercosur, demanding that the
government of Argentina take steps to remove the protesters.[22] The
Mercosur ad hoc arbitration tribunal found that the blockades were not
compatible with Argentina’s Mercosur obligations to guarantee free
circulation of goods and services; however, it did not require Argentina to put
an end to the blockades.[23]

When Mercosur failed to provide an effective remedy for the blockades,
Uruguay filed a request for indication of provisional measures with the ICJ.
The Court found that the blockades’ interference with construction of the
pulp mills provided a sufficient link to the proceedings to confer jurisdiction.
However, it denied the request on the grounds that construction was
progressing significantly, and it was not apparent there was any imminent
risk that Uruguay’s rights might be irreparably harmed.[24]

Finally, the Environmental Civic Assembly of Gualeguaychú, an Argentine
community group, submitted a second complaint to the IFC Compliance
Advisor/Ombudsman alleging that environmental monitoring of the
now-operational pulp mill was inadequate, and that it was causing odors, air
emissions, water pollution, impacts to community health, and trans-border
issues.[25] After an assessment by the Ombudsman that included review of
the status of the case “in other international fora”, the Compliance division



determined that the IFC had taken the necessary steps, and there were no
grounds for further audit or other action.[26]

Jurisdiction and the Merits

Jurisdiction

Avoiding a common procedural battle, Argentina and Uruguay agreed that
the ICJ had jurisdiction under Article 60 of the 1975 Statute. Article 60
provides that any dispute over interpretation or application of the treaty which
cannot be settled by negotiation may be submitted to the ICJ. The parties
also stipulated that negotiations had failed. However, Uruguay contended,
and the Court agreed, that jurisdiction was narrowly limited to the
interpretation or application of the 1975 Statute. This decision excluded
Argentina’s claims of air, noise, and visual pollution; except air pollution
affecting the River’s water quality.[27]

Procedural Obligations: Notification, Consultation, Coordination

Argentina claimed that Uruguay failed to notify and consult with Argentina on
the two planned pulp mills thereby breaching its procedural obligations
under the 1975 Statute, and that it aggravated the dispute by authorizing the
Botnia pulp mill.[28] Uruguay argued that there was effective notification and
consultation through meetings in 2005-2006 between the countries’ foreign
ministers and a High-Level Technical Group;[29] moreover, the 1975 Statute
did not give either party a right of veto over projects undertaken by the
other.[30] In the Court’s view, Uruguay should have informed Argentina,
through CARU, when it was prepared to issue initial environmental
authorizations for the pulp mills.[31] As it did not do so, Uruguay was in
breach of its obligation under the 1975 Statute.[32]

Use of the River, Cooperation, and Pollution Prevention

The ICJ found that the 1975 Statute defines Uruguay’s substantive
obligations, consistent with the principles of pollution prevention and
cooperation that it invoked in the Gabcíkovo-Nagymaros case and the
Legality of the Threat or Use of Nuclear Weapons advisory opinion.[33]

Argentina tried to justify a more restrictive view of Uruguay’s rights to use the
river than the Court was ultimately willing to accept. In interpreting the
principle of equitable and reasonable use of the River,[34] Argentina argued
that account must be taken of pre-existing legitimate uses of the river,
including recreational and tourist uses.[35] In Uruguay’s view, new and
pre-existing uses should be on an equal footing. The Court stated that a
balance must be struck between the rights and needs of each riparian State
to use the river for economic and commercial purposes and their obligation
to protect it from environmental damage.[36]

The Court called on both parties to coordinate their regulatory activities to
preserve the ecological balance of the river, as required by Article 36 of the
1975 Statute. The role of CARU in coordination and rulemaking was
particularly relevant here, reflecting the common interest expressed in the
1975 Statute.[37]



Argentina claimed that Uruguay had failed to take all necessary measures as
required by the undertaking in Article 41 of the 1975 Statute, “[t]o protect
and preserve the aquatic environment and, in particular, to prevent its
pollution, by prescribing appropriate rules and measures in accordance with
applicable international agreements and in keeping, where relevant, with the
guidelines and recommendations of international technical bodies.”
Argentina asked for the Botnia pulp mill to be shut down, and requested
future compliance with Article 41 obligations and reparation for any injury
caused.[38] Uruguay responded that the plant complied with applicable laws
and regulations and satisfied best available technology (BAT) standards.[39]
After reminding the parties of their customary international law obligation “to
ensure that activities within their jurisdiction and control respect the
environment of other States or of areas beyond national control,”[40] the
Court found that Article 41 requires the parties to adopt domestic pollution
prevention regulations and measures that meet international standards.

Argentina tried to use the reference in Article 41 to “applicable international
agreements” to pull in other international environmental agreements, as a
benchmark for evaluating compliance with Article 41. The Court refused,
finding that the agreements were outside its jurisdiction and not
applicable.[41]

The Court concluded that the question of Uruguay’s possible breach of its
obligation to prevent pollution should be measured against the 1975 Statute;
positions and rules coordinated with Argentina through CARU; and
regulations adopted by each party.[42]

In an important statement, the Court observed that the practice of
environmental impact assessment (EIA) “has gained so much acceptance
among States that it may now be considered a requirement under general
international law to undertake an environmental impact assessment where
there is a risk that the proposed industrial activity may have a significant
adverse impact in a transboundary context, in particular, on a shared
resource.”[43] In this case the 1975 Statute did not require an EIA, but the
parties agreed that an EIA was needed.

The Court observed that general international law does not specify the scope
and content of an EIA.[44] The judgment evaluated the scope of the EIA that
was carried out, Uruguay’s consideration of alternative sites for the pulp
mills, and the extent of public participation provided to populations likely to
be affected in both countries. Somewhat surprisingly, given the emphasis on
public consultation in modern treaties such as the Espoo and Aarhus
Conventions,[45] the Court did not find a legal obligation to consult. However,
it did find that Uruguay in fact consulted with affected populations of both
nations.[46]

Environmental claims can be notoriously difficult to prove, and Argentina
argued that the precautionary approach of the 1975 Statute shifts the
burden of proof to Uruguay, to demonstrate that the plant would not damage
the environment; it also claimed that parties bear equal burdens of proof.
The Court held that Argentina, as the applicant, has the burden to
substantiate its claims, and that the respondent must provide information



available to it to assist the Court.[47]

The decision was remarkable for the level of detail in the Court’s review of
the evidence submitted on Uruguay’s compliance with its obligation to
prevent pollution and preserve the aquatic environment. The Court examined
the technology used to determine whether it met the BAT standard.[48] It
appraised the effects of the Botnia mill on water quality, comparing “a vast
amount” of scientific data and analysis produced before and after the plant
started operation, for a number of specific pollutants.[49] The reports raise
possible questions including inadequate baseline data; failure to enact
relevant water quality standards by CARU and Argentina; and potential
effects of effluents on the biota.[50]

Based on the information available to it, the Court found that there is “no
conclusive evidence in the record” to show that Uruguay has failed to act
with the requisite due diligence or that pollution from the pulp mill has had a
harmful effect on the water quality or biota.

Use of Experts

Finally, the ICJ made a very pointed remark with respect to the parties’ use
of experts. Experts who are called as witnesses may be examined by the
parties and the Court.[51] As is sometimes done in hearings before the Court,
experts were presented as counsel or advocates, and were therefore not
subject to questioning by the other party and the Court. The Court
expressed its view that it would have been more helpful had those who were
appearing to provide scientific or technical evidence been presented as
expert witnesses.[52] Article 50 of the Statute of the ICJ and Article 62 of the
Rules of Court also allow the Court to arrange for non-party experts to advise
it. The ICJ has used this provision only once,[53] though it might be advisable
in such technical cases.

Conclusion

This case presented the sustainable development conundrum squarely
—balancing environmental and human health with economic
development—and it has settled the dispute between Argentina and
Uruguay. However, tensions persist on the ground. Both governments
promise to strengthen their cooperation through CARU to manage water
quality in the river. This leaves some stakeholders dissatisfied with a result
that was limited to the issues within the jurisdiction of the ICJ. Air pollution,
odors, and noise were beyond the scope of the Court’s review, and
protesters say they remain committed to blockading the bridges until these
and other issues are resolved.

The decision strengthens some principles of international environmental law,
while others remain for another day. Environmental impact assessment can
now be considered an international obligation where there is a risk that a
proposed industrial activity may have a significant adverse impact in a
transboundary context. But the important element of public consultation is
not part of that obligation, according to the Court. The inherent disadvantage
that project opponents face, of proving in advance that a riparian economic
development project will have harmful effects on their shared interests,



remains. For the time being, one of their best options will be working through
cooperative mechanisms like CARU. The success story here is the influence
of the advocates and IFC Safeguard Policies in obtaining improvements in
the project’s environmental controls and monitoring operational impacts. This
judgment serves notice that countries planning projects that may affect
shared natural resources will be held to a high standard of due diligence to
protect those resources from harm.
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