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On December 1, 2009, after a struggle
of almost a decade, the Lisbon Treaty,
aimed at improving the functioning of
the European Union (EU), has entered
into force.

The European Odyssey

This European “odyssey” started with
the 2001 Laeken Declaration,[1] when

the European Council, composed of EU heads of states and governments,
convened a European Convention[2] to draft a European Constitution to
replace the various European Communities’ (EC) and EU treaties. The first
European Constitution contained all the elements of a national constitution,
including a catalog of fundamental rights, a list of exclusive and shared
competences, a President of the European Council as well as a European
Minister of Foreign Affairs, an official anthem, and a flag. While the
European Constitution was signed by all Member States in 2004, it still
needed to be ratified by each of them.[3] It seemed as if nothing stood in the
way of the EU constitutionalization process.

However, the unexpected rejection of the European Constitution by the
Dutch and French voters in 2005 suddenly brought the process to a halt.
During the “reflection pause” of almost two years, European leaders
analyzed the various reasons for the rejection and concluded that the word
“Constitution” and its connotation of creating a “Federal United States of
Europe,” much like the United States, was perceived by many as a step too
far. As a result, the Member States decided that all references to the word
“Constitution” be redacted, and all other symbols, such as the European flag
and anthem, be removed. At the same time, the parties decided to leave the
substance of the European Constitution in place.[4] Finally, on December 13,
2007, the Lisbon Treaty[5] was signed by all Member States.

The Lisbon Treaty, like the European Constitution, had to be ratified by all
Member States before entering into force. However, the entering into force of
the Treaty was far from certain, even though France, the Netherlands, and
most other Member States decided against holding of referenda. But since
the political context radically changed since 2001, the hurdles for the Lisbon
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Treaty were manifold, including the enlargement of the European Union;[6]
the steadily decreasing enthusiasm and support for the European integration
process;[7] the emergence over the past decade of more “eurosceptic”
nationalistic minded governments; and the growing public ambivalence
about the European Constitution caused by increasing anxieties about
security, immigration, religion, and, most recently, the economy.

In short, it was far from certain if and when the Lisbon Treaty would be
ratified by all Member States. While Parliament approval was sufficient in
some Member States, others required referenda and/or approval by their
constitutional courts.

The Federal German Constitutional Court’s Conditional Approval

One of the most critical hurdles for the Lisbon Treaty was the Federal
German Constitutional Court. As with the Maastricht Treaty in 1993, it was
called upon to translate the above-mentioned anxieties into a judgment,
which delivered a very critical message to the pro-European integration
movement. As in 1993, the German Constitutional Court did not disappoint
the “eurosceptics” when it gave only a conditional approval to the Maastricht
Treaty.[8] Indeed, its judgment on the Lisbon Treaty delivered on June 30,
2009[9] contains clearly formulated limits and “no go” areas for the future
European integration process. The Court made clear that it will not accept
any transfer of competences in areas like education, taxes, and culture. More
generally, the Court was particularly critical about the “fiction” created in the
past decades that the European decision-making process is essentially
comparable to the one of the Member States in terms of democratic
representation. In short, for the German Constitutional Court, the Lisbon
Treaty is a treaty that improves, where necessary, the functioning of the
European Union without changing its fundamental nature—that is, a
cooperation forum between sovereign states in a limited number of clearly
identified areas—nothing less but certainly nothing more.

The Irish Referendum and the Czech President’s Opt-out

Although the importance of the German Constitutional Court’s conditional
approval of the Lisbon Treaty cannot be overstated, the ratification of the
Lisbon Treaty was still uncertain. As with previous treaty revisions, the Irish
needed a second referendum to say “yes” to Europe, after rejecting the
Treaty the first time around. But this time, due to the economic crisis, the
Irish voters realized that without the safety net offered by Brussels, Ireland
could find itself in a similar position as almost bankrupt Iceland, which for the
very same reason has applied for EU membership.[10] Consequently, the
Irish approved the Lisbon Treaty with a clear sixty-seven percent majority.[11]

Finally, the Czech President Václav Klaus threatened to refuse to ratify the
Lisbon Treaty unless the Czech Republic would obtain an opt-out regarding
the application of the EU Charter of Fundamental Rights. Klaus claimed that
the Charter, which would become legally binding with the entering into force
of the Lisbon Treaty, would expose his country to property claims by the 2.5
million ethnic Germans and their descendants expelled from the
then-Czechoslovakia after World War II under the so-called Benes Decrees.
After intense discussions, the Czechs received an opt-out similar to one
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already obtained by Poland and the United Kingdom. However, according to
the opt-out, no mention is to be made of the Benes Decrees or anything
related to the past. After the Czech opt-out was approved, the Czech
Constitutional Court approved the Lisbon Treaty.[12]

Main Changes of the Lisbon Treaty

The following section provides a very limited overview of some main changes
introduced by the Lisbon Treaty.

First, the creation of the new position of President of the European Council
must be mentioned. The relatively unknown former Belgian Prime Minister
Herman Van Rompuy, in office for only a year, was appointed by the heads
of states and governments as the first President of the European Council.
His main task will be to chair, coordinate, and implement the work of the
European Council, as well as facilitate cooperation between the various
European institutions. Moreover, he must ensure the external representation
of the EU concerning issues of common foreign and security policy, without
prejudice to the powers of the High Representative of the EU for Foreign
Affairs and Security Policy. His mandate is for two and a half years and
renewable only once.

This development brings us to the other new appointment, namely Catherine
Ashton. Ashton, the current external trade Commissioner of the EU, was
appointed as the new High Representative for Foreign Affairs. This position
merges the existing two external relations positions of High Representative
for Common Foreign and Security Policy (held by Javier Solana) and the
Commissioner for External Relations (held by Benita Ferrero-Waldner). In
addition to chairing the Foreign Affairs Council, Aston’s main task will be to
conduct the Union’s common foreign and security policy. Clearly, an overlap
of tasks exists between the President and the High Representative, so it
remains to be seen how both appointees, who have little experience on the
international plane, will coordinate their respective tasks and how effectively
they will represent the EU externally.

Second, the Lisbon Treaty provides for the EU to have explicit legal
personality. Previously, only the EC had been granted legal personality by
Article 281 of the EC treaty, while the legal personality of the EU was not
regulated and thus remained disputed. This issue, which has cast a doubt
regarding the EU’s capacity to conclude treaties, has split the European law
community into two camps. The first camp has argued that the EU
possessed implicit treaty-making authority derived from the EC since the
creation of the EU in 1993. This argument is based on the Advisory Opinion
of the International Court of Justice (ICJ) in the Reparations for Injuries
case,[13] in which the ICJ stated that an International Organization (IO), such
as the United Nations, must have legal personality (albeit limited) to exercise
its task – even if the legal personality is not explicitly mentioned in the
founding instrument of the IO. Indeed, the EU has concluded several treaties
in the past without this explicit treaty-making power.[14] This first camp sees
the Lisbon Treaty as an embodiment of the status quo. In other words,
nothing changes with the ratification of the Lisbon Treaty in this respect.[15]
The other camp, however, has claimed that only with the ratification of the
Lisbon Treaty has the EU actually obtained full treaty-making powers.



Arguably, this claim is contradicted by the practice of states that have
concluded treaties with the EU in the past. Either way, the granting of explicit
legal personality simply clarifies that the EU as a whole has the capacity to
conclude treaties. Beyond this, the Lisbon Treaty extends the areas of
exclusive competence of the EU, which means that it will from hereon
conclude more treaties acting alone rather than as a co-party with the
Member States.[16] In particular, in the context of common commercial policy,
the Lisbon Treaty gave the European Parliament much greater say in the
negotiation and conclusion of international treaties.[17]

Another change that should be noted is the merger of the so-called third
pillar – governing Police and Judicial cooperation – into the first pillar. This
merger will allow the Commission and the European Parliament to partake in
the decision-making process for all future police and criminal law legislation.
In addition, decisions of the Council of Ministers in this area will now be
taken by a qualified majority vote rather than by consensus. This change will
facilitate the legislative process. Also, the European Court of Justice (ECJ)
will play a greater role in this area as it will obtain full judicial review of all
police and criminal law legislations which before the Lisbon Treaty was very
limited.

Fourth, besides strengthening of the European Parliament’s position by
making it a co-legislator with the Council in additional policy areas, the
national parliaments of the Member States will be more closely involved in
the European decision-making process.[18] Notably, national parliaments will
be informed about all legislative proposals at the same time they are sent to
the European Parliament. In addition, national parliaments will be allowed to
complain to the Commission if they consider that the subsidiarity principle is
infringed. If the national parliaments muster sufficient support amongst
them, they can—albeit indirectly—bring a case before the ECJ to review a
potentially infringing act.[19]

Fifth, the Lisbon Treaty contains for the first time a catalog of competences
governing distribution between Brussels and the Member States.[20] Such
catalogs are common in many federal states’ constitutions. The main
purpose of the catalog of competences is to reduce the tendency of
centralization, which in the past has led to a consistent transfer of
competences from Member States to Brussels without a clear legal basis.
Practice will tell whether this catalog will contribute to more clarity or rather
lead to more disputes between the European institutions and the Member
States regarding their respective competences.

Sixth, the European Council has been converted into a European institution
with explicitly defined powers. Indeed, these powers have been significantly
extended, returning to the Member States, unified in the European Council,
powers they had lost over time to the Commission and European Parliament.

Finally, the EU Charter of Fundamental Rights will become legally
binding.[21] This Charter, which to a large extent mirrors the European
Convention of Human Rights (ECHR), is the first legally binding fundamental
rights instrument that binds all EU institutions. Consequently, all EU
measures must be in accordance with the Charter. Moreover, the Lisbon
Treaty introduces an explicit legal basis for the EU to accede to the



ECHR.[22] Thus, Europe is “blessed” with two distinct but closely related
fundamental rights treaties supervised by two independent European courts
– the European Court of Human Rights and the ECJ. It remains to be seen
how these two fundamental rights systems will interact with each other and
how they will accommodate possibly divergent or conflicting jurisprudence.

Outlook

The Lisbon Treaty and the appointment of two relatively unknown figures to
represent the EU arguably send opposing signals. On the one hand, the
strengthening of the European institutions is clearly a shift towards a more
supranational decision-making process under increased parliamentary and
judicial scrutiny. On the other hand, Member States have retained and even
increased their influence in the European decision-making process through
the European Council. However, one could argue that the appointment of a
rather unknown individual as the first President of the European Council,
instead of a flamboyant pro-European leader, underlines the desire of the
Member States to renationalize competences they have lost in the past
decades to ever-expanding European centralism. While this approach goes
well with the current anti-European climate in most, if not all, Member States,
it cannot disguise the lack of a European vision. Indeed, with this hesitant
and skeptical approach towards the future European integration process, the
hearts and minds of the European peoples for this unique project will never
be won.
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