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Introduction

The human rights situation of sexual minorities
around the world continues to be alarming. Many
countries maintain severe criminal penalties for
consensual sex between persons of the same sex,
including the death penalty.[1] In several countries,
restrictions have been imposed on the freedoms of
expression and association of sexual minorities,
while in others homosexuality and transexuality are

perceived as crimes against religion, sexually deviant and immoral
behaviours, mental disorders, or unacceptable challenges to gender-specific
roles.[2] Such egregious human rights violations have led some lesbian, gay,
bisexual, and transgender (LGBT) people to seek refuge in countries with
better human rights protection. While this movement of refugees essentially
began in the early 1990s, it is only recently that the United Nations High
Commissioner for Refugees (UNHCR) has directly addressed the issue by
releasing in November 2008 the UNHCR Guidance Note on Refugee Claims
Relating to Sexual Orientation and Gender Identity[3] (Guidance Note).

Background

The international community codified the rights and status of refugees in two
international instruments: the 1951 UN Convention relating to the Status of
Refugees (the Convention),[4] and the 1967 Protocol relating to the Status of
Refugees.[5] By signing the Convention and its Protocol, States have
accepted the main obligation that flows from the international instrument,
which mandates that signatory states will not return any individual to a
territory where his or her life or freedom will be threatened. However, the
legal responsibility to provide protection applies only if a person meets the
definition of a refugee as provided for in the Convention. Persons seeking
asylum must satisfy two main legal tests: (1) they must demonstrate a
well-founded fear of persecution; and (2) they must substantiate that the
persecution they fear is on account of their race, religion, nationality, political
opinion, or membership in a particular social group. In addition, refugee
protection is conferred only if the claimant succeeds in showing that the
country of nationality or habitual residence is unwilling or unable to offer
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protection.

Several States have interpreted the Convention to extend asylum and
refugee protection to women and men fleeing persecution based on their
sexual orientation and gender identity. Since the early 1990s, decision-
makers in countries such as Canada, the United States, the United
Kingdom, Germany, New Zealand, Australia, Finland, Belgium, and the
Netherlands have granted refugee status to individuals who fear persecution
based on their sexual orientation or gender identity.[6]

Overview of the UNHCR’S Guidance Note

Under the 1951 Convention, the UNHCR is responsible for monitoring the
application of the treaty by member States. In order to do so, the UNHCR
provides interpretations of the legal norms set out in the international
refugee protection regime. The Guidance Note format is one of several soft
law tools used by the UNHCR to provide persuasive legal interpretations to
governments, decision-makers, practitioners, and UNHCR staff carrying out
refugee status determination in the field. The UNHCR also publishes a
Handbook on Procedures and Criteria for Determining Refugee Status[7]
(Handbook) in addition to a series of Guidelines on International Protection
(Guidelines). According to the UNHCR, Guidance Notes “do not necessarily
follow the same extensive drafting process” as other interpretive publications
and they “should be read in conjunction with the relevant Guidelines on
International Protection.[8] In the case of the Guidance Note on Refugee
Claims Relating to Sexual Orientation and Gender Identity, the relevant
Guideline is the Gender-Related Persecution within the Context of Article
1A(2) of the 1951 Convention and/or Its 1967 Protocol Relating to the Status
of Refugees.[9]

While less authoritative than the Handbook or Guidelines, Guidance Notes
are very often the first attempt by the UNHCR to deal with emerging thematic
and legal issues. This is true of the Guidance Note on Refugee Claims
Relating to Sexual Orientation and Gender Identity which, according to the
UNHCR, seeks to clarify the law and legal standards applicable to sexual
minority refugee claimants. In addition to being the UNHCR’s first analysis of
sexual orientation and gender identity in the context of refugee protection,
the Note also represents one of very few United Nations legal examinations
of the situation of sexual minorities.[10]

With the release of the Guidance Note, the UNHCR has finally recognized
that sexual minorities have encountered a specific set of problems in having
the refugee definition applied to their claims. The international agency
suggests in its analysis that the growing number of refugee claims made by
lesbian, gay, bisexual and transgender individuals “necessitate[s] greater
awareness among decision-makers of the specific experiences of LGBT
asylum-seekers”[11].

In the Guidance Note, the UNHCR sets out to examine legal questions
essential to any determination of refugee status and highlights the ways in
which the refugee law analysis needs to account for the specific situation of
gay, lesbian, bisexual and transgender refugees. While some significant
issues may have been overlooked by the UNHCR, a number of relevant

 
Copyright 2009 by The American
Society of International Law
ASIL

The purpose of ASIL Insights is
to provide concise and informed
background for developments of
interest to the international
community. The American
Society of International Law
does not take positions on
substantive issues, including the
ones discussed in this Insight.
Educational and news media
copying is permitted with due
acknowledgement.

The Insights Editorial Board
includes: Cymie Payne, UC
Berkeley School of Law; Amelia
Porges, Sidley Austin LLP; and
David Kaye, UCLA School of
Law. Djurdja Lazic serves as the
managing editor.



questions that have arisen in national jurisprudence on sexual orientation
and gender identity claims are nonetheless examined.

Well-Founded Fear

Whether a claimant has a well-founded fear of persecution is a complex
factual and legal issue. Sexual orientation or gender identity refugee claims
can often turn on the legitimacy of a claimant’s well-founded fear of
persecution. The UNHCR recognizes in the Guidance Note that adjudicators
are increasingly interested in assessing the impact of laws criminalizing
homosexual conduct and in determining whether gay, lesbian, bisexual or
transgender claimants fear discrimination rather than persecution.

The Guidance Note is clear that decision-makers are required to analyse the
scope, impact and enforcement of laws that criminalize same-sex
conduct.[12] Rather than focussing on the actual number of prosecutions,
what is required is specific information about how criminal sanctions
reinforce persecutory social environments and destroy opportunities for
sexual minorities to seek protection from state authorities. Criminal laws,
whether enforced or not, can result in LGBT people abstaining from
same-sex relationships or applying severe restrictions to their social life and
personal identity in order to prevent arrests, extra-legal detention,
harassment, extortion or prosecutions. The UNHCR also underlines that in
countries where homosexual practices are not criminalized other laws may
be directed at suppressing homosexuality, such as sanctions relating to
public morality.[13]

The refugee law requirement that the harm feared by a refugee claimant be
serious has led to a distinction between persecution, on one hand, and
discrimination, on the other. While not specifically mentioned in the
Guidance Note, there is an increasing tendency for decision-makers to focus
their analysis on whether a sexual minority claimant would be subjected to
persecution or to the less serious harm of discrimination. One reason for the
increased relevance of this distinction is the fact that in several countries, the
social, political, and legal situation of sexual minorities has been changing.
While some countries continue to seriously repress homosexuality,
bisexuality and transexuality, other countries are becoming more accepting
of sexual diversity. The Guidance Note clearly acknowledges that
persecution can be manifested by a series of discriminatory acts and that
sexual minorities may face a series of discriminatory measures that
cumulatively cause substantial prejudice.[14]

The UNHCR also deals directly with a contentious issue that has surfaced
directly or implicitly in the national jurisprudence of several States. A
distinction has been made between discreet and non discreet homosexuals,
and some decision-makers have suggested that sexual minority refugee
claimants could be required to take reasonable steps to avoid persecutory
harm by conducting their personal lives discreetly. The Guidance Note is
clear that being compelled to forsake or conceal one’s sexual orientation and
gender identity may amount to persecution.[15] In addition, the UNHCR
underlines that it is never a condition of protection that a claimant be
required to take steps to conceal either their political opinions, religious
beliefs, membership in a particular social group, or their race or nationality to



avoid persecution. In fact, the Guidance Note states that insisting on
discretion would “amount to requiring the ‘same submissive and compliant
behaviour, the same denial of a fundamental human right, which the agent
of persecution seeks to achieve by persecutory conduct.’”[16] The UNHCR
essentially concludes it is immaterial whether the conduct of the claimant
discloses his or her identity as a homosexual and attracts the attention of the
agents of persecution.

Convention Grounds

When claims were first adjudicated in the early 1990s, decision-makers in
several States debated whether sexual minorities fit any of the criteria set out
in the Convention definition of refugee. The UNHCR acknowledges that in
many countries this question was appropriately resolved by extending
refugee status to sexual minorities primarily because of the persecution
individuals feared they would be subjected to as members of a particular
social group. The Note further suggests that sexual orientation or gender
identity cases may also be analysed in relation to other Convention grounds
such as political opinion or religion, though most claims have been
considered within the “membership of a particular social group” ground.[17]

Internal Flight/Relocation Alternative

The concept of “internal relocation alternative”, or “internal flight alternative”
(IFA) has become integral to the determination of whether a claimant is a
Convention refugee. In assessing whether a refugee’s fear of persecution is
well-founded, decision-makers determine whether the claimants can avail
themselves of a safe place in the country of origin. Refugee protection will be
denied if a claimant did not exhaust all possibilities of reaching safety in an
area within the claimant’s own country before seeking international
protection.

IFAs are increasingly being assessed in claims based on sexual orientation
and gender identity. Social, political, and legal progress is sometimes highly
localized in a state; more tolerant destinations may therefore constitute an
IFA for gay men, lesbians, bisexuals, or transgender persons. In addition,
meaningful protection in a different area of the country may indeed be
available to a claimant when he or she is being persecuted by a
non-governmental entity acting independently of any governmental control
or support.

The Guidance Note recognizes the relevance of this issue in relation to
sexual minority claims and briefly deals with IFAs by suggesting that “it can
often be assumed that if the State is not willing or able to protect in one part
of the country, it will not be willing or able to do so in any other part.”[18] The
UNHCR urges decision-makers to probe the actual reality of state protection
in another location before concluding that an IFA is available in refugee
claims based on sexual orientation and gender identity. The UNHCR also
counsels that the presence of non-governmental organizations dedicated to
gay, lesbian, bisexual and transgender rights and issues cannot of itself
constitute sufficient protection from persecution in an IFA.[19]

Credibility



Since gay, lesbian, bisexual and transgender claimants generally assert that
they are members of a ‘particular social group’, one of the legal elements to
be satisfied is the claimant’s membership in that group. Assessing the
veracity of the claimant’s sexual orientation or gender identity is a very
difficult, sensitive and complex task in the context of an administrative or
quasi-judicial hearing.[20] In particular, the very private and intimate nature of
an individual’s sexual orientation or gender identity poses real challenges for
adjudicators, who are nonetheless required to examine the claimants’
personal lives and relationships.[21]

Sur Place Claims

Some claimants may not have identified as gay or lesbian before their arrival
in the country of refuge, or consciously decided not to act on their sexual
orientation in their country of origin. The fear of persecution may arise while
they are in the country of refuge, if they have now come out or come to terms
with their sexuality. Such a situation would make a claimant a refugee sur
place. Decision-makers must keep in mind than gay men and lesbians who
are refugees sur place will not have personally experienced persecution, and
their knowledge of gay and lesbian activities in their country of origin may be
limited. The UNHCR urges decision-makers to carefully consider all the
circumstances of sur place claims in assessing whether a sexual minority
claimant has a well-founded fear of persecution on return.[22]

Evaluation and Outlook

The UNHCR’s decision to release its first analysis of refugee claims based
on sexual orientation and gender identity should be welcomed. It is
significant that the UNHCR has finally recognized that sexual minorities have
encountered a specific set of problems in having the refugee definition
applied to their claims. Given the UNHCR’s mandate to monitor the
application of the 1951 Convention, the publication of the Guidance Note on
Refugee Claims Relating to Sexual Orientation and Gender Identity is entirely
appropriate and in fact long overdue.

It is hoped however that the UNHCR will consider the Guidance Note as a
work in progress. Several relevant issues are overlooked. For example, the
Guidance Note makes no mention of independent country information.
Sexual minorities must meet the same evidentiary burden as all other
refugee claimants. Independent country information produced by
international human rights organizations plays an important role in meeting
this burden. However, in the case of gay, lesbian, bisexual, and transgender
claimants, existing country documentation still fails to provide the kind of
information refugees need to support their claims.[23] The Guidance Note
fails to fully explore other issues. For instance, state protection is dealt with
in a cursory manner even though it is becoming a determinative issue in
many sexual minority claims.[24] Bisexuality is inadequately analysed;[25]
questions about credibility are not fully canvassed;[26] and the importance of
a gender analysis is only briefly mentioned in relation to lesbian claimants
despite its relevance in some gay, bisexual and transgender cases.[27]

While the Guidance Note should not be viewed as a full and complete



analysis of refugee claims based on sexual orientation and gender identity, it
provides a first and necessary interpretive road map for decision-makers
responsible for determining such claims. At the very least, the document will
provide a basis for further commentary on the many issues facing gay,
lesbian, bisexual and transgender refugees.
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