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Global legal policies and norms cannot exist without strong foundations built on exhaustive research.

Message from the Chairs
ILRIG warmly welcomes our new coChair, Juice (Jootaek) Lee, Research
Librarian for Foreign, Comparative,
and International Law at Northeastern
University. Mr. Lee teaches foreign and
international legal research courses as well
as advanced legal research courses and his
articles are published in the International
Journal of Legal Information and on
Globalex. He was voted into the co-Chair
position by the ILRIG membership in an
election held immediately prior to the
ASIL Annual Meeting in March.
We also bid a fond farewell to Marin Dell,
our former co-Chair who served us since
ILRIG’s inception and played an instrumental role in founding the group. We
will miss her sense of humor and innovative ideas and wish her well in her new
position at Hofstra University. Thank you,
Marin, for all of your hard work for ILRIG.

Burke reported on the Joint Conference
of the European Commission and the
Hague Conference on Access to Foreign
Law in Civil and Commercial Matters that
occurred in April, 2012, in Brussels. Mr.
van Loon thereafter facilitated a dynamic
discussion on how best to move forward
with the creation of a global instrument to
facilitate access to the content of foreign
law. It was a unique opportunity for
Mr. van Loon to draw upon the collective
expertise of librarians and researchers.
Thank you to all who participated in the
discussion.
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We bid a fond farewell to Marin
Dell, who played an instrumental
role in founding ILRIG.
We welcome your ideas for the
coming year.
INTEREST GROUP OFFICERS
Research Kiosk
ILRIG’s 2012 Research Kiosk was underwritten by Martinus Nijhoff/Brill, who
provided our computers, internet access,
and printers. Both Brill and the Hein
Company provided complimentary access to their databases for our volunteer
researchers who staffed the Kiosk. We are
so very thankful to all who contributed resources and time. Without you, the Kiosk
could not exist.
Looking Forward
If the events of the past year sound intriguing, then we encourage you to become
active in ILRIG. As we write this message,
we are beginning to plan ILRIG’s next
steps. We welcome your ideas for programs and activities that you feel would
be of interest to the ILRIG membership,
and we look forward to serving you in the
coming year!

Special guests Michael E. Burke, Chair
of the International Law Section of the
American Bar Association, and Hans van
Loon, Secretary General of the Hague
Conference on Private International Law,
joined the ILRIG Business Meeting. Mr.

Conveying Meaning...................2

NEWS & EVENTS

Report on the 2012 Business
Meeting
The ILRIG Business Meeting occurred
at its regular time at the Annual ASIL
Meeting in March. Treasurer Megan
O’Brien presented the budget, which we
were pleased to announce was supplemented by grants from the Friends of the
Law Library of Congress and the ASIL
Event/Programs Budget. We are very
grateful for these generous contributions
that made it possible for ILRIG to cohost a pre-conference event with the Law
Library of Congress on the topic of translation and interpretation. Please continue
reading this newsletter for a summary of
the program by James Hart and Don Ford.
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Conveying Meaning: ILRIG’s Pre-Conference Symposium
described the challenges, ethics, best practices, and some of their own experiences. The
panelists were Ms. Patricia Arizu, Chief of the
Interpreting Division, Department of State,
Office of Language Services; Mr. Robert Cruz,
Chairman of the Board, National Association
of Judiciary Interpreters & Translators; and
Ms. Liliana Ward, Director of Operations,
Trusted Translations. The moderator was
James Hart of the University of Cincinnati
Law Library.

by James Hart and Don Ford

“David S.
Mao, the Law
Librarian of
Congress,
gave us a
warm and
supportive
introduction.”

ILRIG’s 2012 preconference symposium,
Conveying Meaning, focused on the challenges posed by English and foreign language
interpretation and translation in diplomacy
and international law. People whose native
language is not English often don’t have the
resources, relationships, or rationale for making their legal resources available in English.
Conveying meaning through interpretation
or by finding printed English language legal
resources can thus pose enormous challenges.

Robert Cruz explained the challenges and
ethics of court interpreting. An interpreter
struggles with the choices of literal interpretation or subtextual interpretation. A literal
interpretation will reflect the structure and
vocabulary of the original as much as possible. It might, however, not really convey the
subtext of the original. This choice may be
especially difficult, for example, when faced
with off-color comments, whose language
and meaning may differ. The context and the
speaker’s vocal register and syntax will influence the interpreter’s choices. An interpreter
must learn to deal with all kinds of people
and with the major vocal registers traditionally used in courtrooms. The registers for
English are classified as

Conveying Meaning was held in room LJ
119 of the Library of Congress’s Jefferson
Building on Wednesday, March 28. David
S. Mao, the Law Librarian of Congress, gave
us a warm and supportive introduction.
The program was divided into two panels:
I. Best Practices in Legal Interpretation
and Translation and II. Legal Language
and Legal Publishing: Where to Find
Authoritative Translations for Legal
Research.

•
•
•
•
•

Frozen
Formal
Consultative
Casual Idioms
Intimate

A frightened witness might be frozen; attorneys would speak to the judge formally;
yet they would speak as consultants to their
clients.
The most important ethical standard is that
interpreters must remain neutral toward all
participants in a trial including the plaintiff,
defendant, their attorneys, the judge, and the
jury. The appearance of favoritism can diminish the authority of an interpreter, regardless of who the employer is. Thus, interpret-

Panel I: Best Practices in Legal
Interpretation and Translation
The first panel focused on the fundamental
differences between interpretation, dealing with the spoken word, and translation,
dealing with the written word. The speakers
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Conveying Meaning, continued
ers should even avoid being alone in a room
with a litigant. Even if an interpreter believes
that a defendant is being unjustly treated by
a court, they should not reveal their feelings.
An interpreter should reveal any prior contact
they have had with the case or the litigants
and should not be called as a witness in a case
that they are working on.

“The most
important
ethical standard is that
interpreters
must remain
neutral
toward all
participants
in a trial.”

were the first occasion that interpreters used
electronic equipment to deliver simultaneous
interpretation.
Ms. Arizu then explained what qualities the
State Department looks for in an interpreter.
The interpreter must speak both languages as
a native speaker. Knowledge of the culture
from which the interpreter will work and of
world events are both important. Journalists
are often good candidates. It usually takes
the State Department three to seven years to
fill a position.

Interpreting is a unique courtroom specialty.
Interpreting is the consecutive or simultaneous oral rendering from one language into
another. An interpreter should never be
asked to translate a written document or a
recording on the spot in court. Translation
is a separate specialty. Translators take time
to ponder all the implications and shades
of meaning that may be implied by a text.
Interpreters shoot from the hip. Or, in more
lawyerly parlance, they must be adept at
spontaneity. Interpreters don’t have time to
ponder. They go from one language to another instantly and instinctively. They do not act
as lawyers and do not need to be lawyers. But
they should know the language that is commonly used in trials.

The third speaker, Liliana Ward, of the translation service Trusted Translations, focused
on the use of computer assisted translation
(CAT). Trusted Translations’ process is to
produce a CAT first and then to have a human
translator correct it. The business creates
and maintains words and phrases in everexpanding electronic glossaries, which in turn
make CAT more and more accurate. When
the CAT system encounters a word in the text
and “pings,” the system is signaling that the
word has been used before. CAT was originally rules based; it used the rules of a language and a dictionary. But that has changed
because of improvements in computer memory and speed.

Ms. Arizu of the State Department shared
with us that Thomas Jefferson founded the
Office of Language Services in 1790, and it
has operated continuously ever since. Then
she gave us a short history of the methods of
diplomatic interpretation. The earliest interpretation techniques involved consecutive
translation, which is exactly what it sounds
like. The interpreter listens to the speaker.
When the speaker is finished, the interpreter
repeats what the speaker said in the second
language.

Panel II: Legal Language and
Legal Publishing: Where to Find
Authoritative Translations for Legal
Research
The second panel focused on legal translation, the methodical written rendition of one
language into another. The panel moderator
was Mr. Peter L. Roudik, Director of Legal
Research, Global Legal Research Center, Law
Library of Congress. He was joined by the
following veteran Law Library of Congress
employees: Mr. Francisco Macias, Senior
Legal Research Analyst; Mr. George Sadek,
Senior Legal Research Analyst; and Ms.
Sayuri Umeda, Senior Foreign Law Specialist.

In the 20th century simultaneous interpretation developed, in which the interpreter
repeats what the speaker said in the second
language in a low tone while the speaker is
talking. Interpreters who use this method
used to be called “whisperers” because they
sat close to the ear of the person and whispered in his/her ear. The Nuremberg trials
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Conveying Meaning, continued
Mr. Roudik introduced the panelists and
spoke briefly about the Law Library of
Congress’s initiatives to make foreign law
sources available in English. He called
everyone’s attention to the Law Library of
Congress’s 40 page resource listing foreign
language national legislation available in
English.

“It usually
takes
the State
Department
three to
seven years
to fill a
position.”

also reviewed the GLIN quality control protocols, which include the use of a legal thesaurus comprised of fourteen languages.
The pre-conference concluded with an informal luncheon. Guests could visit a neighboring room to view a rare books exhibition
prepared by Mr. Nathan Dorn, Rare Book
Curator of the Law Library of Congress. The
event was made possible through a grant
from the Friends of the Law Library of
Congress.

Mr. Macias is a Spanish speaker, and
outlined his duties at the Law Library of
Congress. He has quality control duties for
the Spanish language>English language legal
resources made available on the Global Legal
Information Network database, or “GLIN.”
Mr. Macias also mentioned that he posts
to the Law Library of Congress’s blog, In
Custodia Legis, English versions of Spanish
language legal materials. He mentioned the
translator’s challenge of dealing with the
highly nuanced aspects of legal translation,
especially when going back and forth between
civil law and common law jurisdictions.
Ms. Umeda is a Japanese speaker, and continued the discussion of the challenges legal
nuances pose for the legal translator. She
mentioned that passive voice is used more
in Japanese, and that sometimes the subject
is kept intentionally vague. When rendering Japanese legal materials into English,
Ms. Umeda said she must be careful not to
change the vague Japanese subject when
translating the material into English.
As an example of what not to do legal
translation-wise, Ms. Umeda noted that the
Japanese constitution, first written in English
by US occupation authorities and then
translated into Japanese, was rendered into a
Japanese that is quite awkward.
Mr. Sadek was the final speaker. He works
with Arabic legal resources at the Law
Library of Congress. He reviewed the challenges he has using Arabic language dictionaries in order to produce fluid (and fluent)
English language translations. Mr. Sadek
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Comparative Constitutional Protection of Contracts in
the United States and Chile
jurisprudential developments. Consequently,
the article includes an examination of the
fundamental economic bases over which the
constitutional and legal superstructure for the
protection of contracts and private property
has been built in both systems over the past two
centuries. Equally important, the article aims at
identifying the most controversial topics arising
during this period.

Dante Figueroa1 & Arturo Fermandois2

Introduction

The authors
undertook
research
into the legal
foundations
of the right to
contract in
both Chile
and the
United States
of America.

The purpose of this article is to highlight
both the historical and the current symmetry
between the legal foundations of the American
doctrine of the “impairment of contracts,” and
the principle of intangibilidad de los contratos
(inviolability of contracts) under Chilean law.

In sum, this article advances the thesis that
both legal systems have built the essentials
of their contractual protection regimes based
upon noticeably congruent legal and economic
principles and policies, all of which ultimately
can be derived from traditional Natural Law.

This article advances the thesis that even
though they proceed from two different
juridical traditions, the American from the
common law tradition, and the Chilean from
the Roman-Canon-civil law traditions, both the
American and Chilean systems share important
similarities in jurisprudential developments
regarding the protection of the sanctity of
contracts, and by extension in the protection of
the right to private property.

1. Setting the Framework: The Texts of
the Constitutions
1.1. Origin of the United States
“Impairment of Contracts” Doctrine

Accordingly, the authors undertook research
into the legal foundations of the right to contract,
focusing on the most significant decisions
issued by both the United States and Chilean
Supreme Courts. Thus, the authors’ research
presents the law from a predominantly “active”
and “practical” viewpoint that is, focused on

In the period between the United States War
of Independence and the 1787 Constitutional
Convention, there was a considerable impetus
for the repudiation of the public and private
debts from the period preceding the definitive
peace of 1783. This desire was especially
strong due to the post-war inflation,3 and was
found mainly at the state level through the
“discharge of previous contracts in an almost
worthless currency[,]”4 and by the issuance
and circulation of newly-coined money.
Debtors took advantage of this situation, and
successfully pressured state legislatures to pass
emergency statutes suspending contracts and
cancelling debts. Herein lies a fissure dividing
the country after its independence and which
operated, remotely, as one of the causes for the
Civil War in the mid-nineteenth century.

1 Dante Figueroa is a comparativist of civil and common law institutions, and an
Adjunct Professor at the Georgetown Law Center and the American University
Washington College of Law. He holds LL.M. degrees from the American University
and University of Chile law schools, and is a member of the Chile, Washington,
D.C., and New York bars. He has published three books and about thirty specialized
publications that are available at: http://ssrn.com/author=1015723. At the June 2012
Annual Conference of the Inter-American Bar Association (IABA) Dante Figueroa was
elected IABA Secretary General and was awarded the second place IABA Book Award
for his recently published book, Levantamiento del Velo Corporativo Latinoamericano.
Aspectos Comparados

con el

Derecho Estadounidense (Piercing

Corporate Veil: Comparative Aspects

with

the

Latin American

U.S. Law). He can be reached at df257@

georgetown.edu. Unless expressly stated, all the translations are by the authors.
2 Arturo Fermandois is a Chilean attorney, academic, researcher, and diplomat. He

On the one hand, creditors favored a strong
central government to protect the sanctity
of contracts. On the other hand, debtors
championed a decentralization model that would

received the Monseñor Carlos Casanueva Award in 1985, and obtained his Master
in Public Administration from Harvard University in 1994. He has been a tenured
Professor of Constitutional Law at the Pontifical Catholic University of Chile since
1996, and was a Visiting Scholar at Harvard Law School in 2004-2005. He is one
of the most renowned Constitutional Law specialists in Chile, and has published
three books and more than forty specialized articles in the field. Until March of 2012

3 Kermit L. Hall, Law, Economy,

he served as the Ambassador of Chile to the United States, and can be reached at

Interpretations 512 (1987).

arturofermandois@gmail.com.

4 Henry Campbell Black, Handbook of American Constitutional Law 708 (1927).
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Comparative Constitutional, continued
allow states to tolerate debt. Consequently, the
former advanced a strong federal judicial system
to defend private initiative, private property,
and the development of corporations, while the
latter promoted state legislative supremacy,
with a more redistributive aim.5 Given the fact
that the United States Constitution did not
address the topic of contracts in detail, it was left
to the United States Supreme Court to develop
a coherent doctrinal framework for contract
protection. This task was diligently tackled by
Justices John Marshall and Joseph Story, who
at the turn of the nineteenth century developed
a jurisprudence setting forth the bases for the
constitutional protection of contracts.6

a Massachusetts representative to the
Constitutional Convention, proposed additional
language to the Ordinance of Congress of
1787 –which established the Northwest
Territory— forbidding states “‘to interfere in
private contracts.’”10 The definitive language
adopted by the said draft Ordinance, which was
supported by Madison, stated, “‘And in the just
preservation of rights and property…no law
ought ever to be made or have force in the said
territory, that shall, in any manner whatever,
interfere with or affect private contracts, or
engagements, bona fide, and without fraud
previously formed.’”11
This proposal was judged to go too far and a
motion emerged to replace it with a reference
to “retrospective” (that is, “retroactive”)
laws instead.12 The draft of the Constitution
later contained a reference to “‘laws altering
or impairing the obligation of contracts.’”13
However, there is no record as to the debates
leading to the dropping of the word “altering”
from the definitive text of the Constitution,14
which reads as follows:

A precursor to the establishment of the
constitutional language protecting contracts is
found in James Madison’s Federalist Number
44:
… laws impairing the obligation of
contracts, are contrary to the first
principles of the social compact and
to every principle of sound legislation
[and are] prohibited by the spirit and
scope of these fundamental charters
[and, moreover, first principles are
a] constitutional bulwark in favor of
personal security and private rights[.]7

Article I, section 10: “No State
shall ... pass any ... Law impairing
the Obligation of Contracts[.]”15
The Contract Clause was thus conceived of as
a reinforcement of the rights of the people visà-vis governmental intrusion. Specifically, the
rights, privileges, and “franchises”16 recognized
by the federal and state governments were

James Wilson8 is said to have been the remote
author of the so-called “Contract Clause” of
the Constitution when he argued in 1785 that,
“whenever the state passes a law granting land,
or granting charters of incorporation or other
privileges … such laws are to be considered
as compacts.”9 Now, during the discussions
leading to the passing of the Contract Clause,
according to Madison’s notes, Rufus King,

10 Horace H. Hagan, Fletcher vs. Peck, 16 Geo. L. J. 1, 35 (1927).
11 Id at 36.
12 Id. at 36.
13 Id.at 37 (emphasis added).
14 Id.
15 U.S. Const. art. I, §10. See also William H. Page, 2 Supplement

to the

Law

of

Contracts 2390 (2nd ed., 1929) (stating that the “obligation of a contract” has been
5 James Willard Hurst, The Growth of American Law: The Lawmakers 12 (1950).

defined as “the duty of performance which the law demands.”).

6 Hall, supra note 3, at 513.

16 Hunting, supra note 7, at vii (referring to “the privilege of being a corporation, the

7 Cited in Warren B. Hunting, The Obligation

of

Contracts Clause

of the

United

privileges of engaging in certain public service businesses such as that of common

States Constitution 112 (1919).

carriage, the privilege of exercising the state’s power of eminent domain, the privilege

8 Id. at 89 (stating that James Wilson “was considered one of the most learned

of using the public streets and highways for tracks, pipes, wires, etc.; and also to

members of the Constitutional Convention, and was later a member of the Supreme

those privileges which may be distinguished from ‘franchises’ by the designation of

Court of the United States.”).

‘immunities,’ such as the immunity or exemption from taxation by the state, or from

9 Id.at 36-37.

rate regulation.”).
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Comparative Constitutional, continued
thought to be prior and superior to the
governmental entities themselves, and not a
mere concession to the citizens. In particular,
the Contract Clause restriction was addressed
to the governments (state and federal), but not
explicitly to the United States Congress.

“essential content” of the right to property as
composed by two elements. The first is called
“atributos del dominio” and includes the main
characteristics of the rights to property itself: (i)
generality; (ii) perpetuity; and (iii) exclusivity.
The second element is the “facultades del
dominio,” which refers to the powers of the
owner to use and freely dispose of his assets.
Accordingly, any legislative violation of any
of these essential elements triggers a duty to
compensate the owner.

1.2. Origin of Chile’s Intangibilidad of
Contracts Doctrine
1.2.1.
Civil
Law-Based
Criteria
Historically Utilized by Chilean Courts
to Protect Contracts

The drawback of this theory is that it requires
an abstract analysis of the essential content
of the right to property without any concrete
reference to the facts of a given case. In
particular, after –in abstract— defining
what constitutes the essential content of the
property right, the judge determines whether
the legislation at stake merely “regulates” or
“deprives” the owner of that essential content.
A mere “regulation” does not create a duty to
compensate the owner. Instead, a deprivation
of what constitutes the “essential content”
does create that right. For example, in 1996 a
presidential decree mandated that all landlords
owning land adjacent to beaches to provide free
access to the general public to the beach. The
Chilean Constitutional Tribunal declared that
decree unconstitutional because it deprived
landlords of their capacity to freely dispose of
their property.18 This decision did not consider
the concrete aspects of the case but was based
on an abstract analysis of the essential elements
of the right to property.

Chilean legislation follows the traditional
French civil law model regarding the protection
of property rights. The Chilean Civil Code adopts
the civil law distinction between “consolidated
rights” and “mere expectations of future rights.”
While the first category creates property
rights, the second does not. Consequently, the
legislature may not infringe upon “consolidated
rights,” but it may regulate “mere expectations”
without creating substantive limitations on
property rights. In a sense, legislation can only
affect future conduct and relations; and any law
regulating past situations is deemed retroactive
and deprives citizens of their legitimate property
rights.17 However, the practical difficulties
involved when drawing a distinction between
“consolidated rights” and “mere expectations”
has led Chilean courts to seek other criteria to
identify infringements on property rights by
retroactive legislation.
Among the main theories, all of them drawn
from European jurisprudence, to which
Chilean courts have resorted to avoid legislative
encroachment on contracts, we find the
following:

This “abstract” analysis has been heavily
contested by Chilean constitutional scholars,19
on the bases that it does not include a reference to
the type of property involved, no consideration
is given to the foreseeability of the regulatory
change, and no analysis of the economic
impact of the challenged measure is offered. It
is further argued that the “essential content”
analysis focuses on a theoretical threshold
between the “core” and the “penumbra” of the
right to property.

1.2.1.1. The “Essential Content” Theory
This is one of the most classic categories utilized
by contemporary European constitutional law.
The “essential content” of a right includes
those elements that configure the very identity
of the right. Chilean authors have defined the

18 Chilean Constitutional Tribunal, Case No. 245/246 (1996) (Chile).

17 Lon Fuller, The Morality of Law 80-81 (1969).

19 Arturo Fermandois, Derecho Constitucional Economico 317 (2010).
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Comparative Constitutional, continued
The absence of these rules would create a
context in which the government would have the
obligation to compensate those whose property
is being affected by the unexpected legal change.
However, this is not the only case in which the
government would compensate a victim based
on the principle of “legitimate expectations.”
European courts have established the following
criteria for the application of this theory: (i)
When there is a law that publicly encourages
citizens and companies to develop a specific
kind of business; in this situation, the law has
to place the citizens and/or their companies
in a favorable situation; (ii) The favorable
situation must have its origins in a lawful act of
government; (iii) The law must create a regime
of confidence; that is, the beneficiaries should
not reasonably expect a sudden legal change;
and (iv) The existence of an unforeseen legal
change that breaks this context of confidence,
producing economic injury to investors.

However, in spite of this criticism, the framers of
the Chilean constitution considered this theory
during the debates leading to the drafting of the
constitutional provisions over property rights.
Undoubtedly, this criterion has also influenced
the Chilean Tribunal in many opportunities.
Ultimately, the “essential content” standard
has been progressively abandoned by other
more flexible criteria.20
1.2.1.2. The “Legitimate Expectations”
Principle
This principle has also been taken from European
jurisprudence. It applies when an unpredictable
or sudden regulatory change affects property
rights. This theory imposes on legislatures
the duty to honor reasonable expectations
created by the law. This principle is based on
the idea of the rule of law itself: one of the main
functions of the law is to guide the behavior of
the governed, allowing them to regulate their
own affairs in a manner conforming to the law.
Therefore, any modifications of the current
legislation must carefully protect the interests
created for private citizens in their relations
under the protection of a law in force at the
time the contract was entered into.21

Under the described conditions, European
courts have ordered governments to pay due
compensation. 23

the way in which an electric company calculated the price of its services. Even though

This criterion is eminently concrete. It requires
an adequate study of the terms of the law, the
circumstances under which the confidence
arises, the economic impact of the legal change,
and the foreseeability of it. This is the reason
why it is difficult to explain this doctrine on a
purely abstract level. Chilean courts have been
very conservative regarding the application
of this criterion to protect contractual and
property rights from unforeseen legislative
changes. However, it is possible to find some
cases where the courts applied the principle,
but without mentioning it.24

the price is an essential element of the contract, the economic consequences of

judicial legislation. In his view, whereas legislatures have the chance to establish

the change were not sufficient to consider the legislative measure as a violation of

transitional rules, protecting private interests, courts cannot do so).

property rights. Tribunal Constitucional [T.C.] [Constitutional Court], 6 marzo 2007,

23 The European Court of Justice, for example, has used the “legitimate expectation”

“HQI Transelec S.A. v. Empresa Eléctrica Panguipulli S.A.,” Rol de la causa: 505-06

principle to condemn States in cases such as Case T-20/91, Holtbecker v. Commission,

(Chile) available at available at:

1992 E.C.R. II 2600, and Joined Cases C-104/89 and C-37/90, Mulder and Others v.

http://www.tribunalconstitucional.cl/wp/descargar_expediente.php?id=22955.

Council and Commission, 2000 E.C.R. I 288. See: www.eur-lex.eu.

21 See generally The Rule of Law and Its Virtue, in Joseph Raz, The Authority of Law:

24 One of those cases is the Galletue case (Chilean Supreme Court, August 7,

Essays on Law and Morality 212-213 (1979).

1984), which reviewed the constitutionality of a governmental declaration of the

22 See Paul Yowell, Legislation, Common Law and the Virtue of Clarity, in Modern

araucaria araucana (a native Chilean tree) as endangered vegetal species under

Challenges to the Rule of Law 101 (Richard Ekins, ed., 2011) (analyzing the importance

the protection of the law. The declaration had the effect of preventing any person or

of transitional rules, and confronting the differences between congressional and

company from economically exploiting that natural resource, thus affecting a group

This governmental duty to act fairly demands
from the legislator the elaboration of transitional
rules that must be included in a piece of
legislation that contains regulatory changes.22
20 A good example is the decision issued by the Chilean Constitutional Tribunal
in the case, HQI Transelec S.A. v. Empresa Eléctrica Panguipulli S.A., where the
Constitutional Tribunal decided in favor of the constitutionality of a law that modified
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Comparative Constitutional, continued
1.2.1.3. The Proportionality Principle

The authors
focus on the
most significant right
to contract
decisions of
the Supreme
Courts of
Chile and the
USA.

The proportionality principle is one of the
most important legal standards used today
by domestic and international courts. It has
also been applied to protect property rights
from regulatory changes. The proportionality
principle obliges the legislature to restrict rights,
such as the right to contract and the right to
property, in an appropriate way. The intensity
of the restriction has to adequately respond
to the social importance of the limited rights.
There must be a relationship of proportionality
between them.
The proportionality test is composed by two
essential parts. First, any restriction must
be directed to a “sufficient,” “pressing,” or
“important” social objective. Second, the
government must demonstrate that the means
used to restrict the right are reasonable and
justifiable. A restriction would be reasonable
and justifiable if: (a) the measure is carefully
designed to achieve the legislative purpose;
(b) it impairs as little as possible the exercise
of the right; and (c) the legislative measure is
proportional itself, considering the importance
of the right at stake. This implies an exercise
of judicial balancing between the protected
interest and the restricted right.
Since 2006, the Chilean Constitutional
Tribunal has applied the proportionality test
in different contexts. For example, it has been
used to decide (a) whether a civil penalty is
constitutional; (b) whether an administrative

measure deprives a citizen of a welfare benefit;
and (c) whether the modification of a contract
produces unconstitutional effects concerning
property rights.25
The use of the proportionality principle has
become a sort of “legal revolution” in a country
with a very legalistic culture such as Chile. In
spite of the arguments against this new criterion,
the application of the proportionality test to
measure the constitutionality of legislative
and administrative decisions has enriched the
debate about rights limitations.
1.2.2. The Emergence of the Constitutional
Intangibilidad de los Contratos Doctrine
It is in this context, already analyzed, where
the doctrine of intangibilidad de los contratos,
also called the “doctrine of the sacrality of
contracts,” or “doctrine of the invariability of
what is legitimately agreed upon,”26 made its
appearance in Chilean constitutional law. The
doctrine of the intangibilidad of contracts
was not expressly mentioned in the Chilean
Constitution of 1925 or in prior constitutions,27
but resulted from a judicial interpretation of
that Constitution. Specifically, the Chilean
Supreme Court considered that the doctrine
of the intangibilidad of contracts proceeded
from the constitutional guarantee of the right
to property.28 The Court also clarified that
government interference with contractual rights
25 Transelec, Rol de la causa: 506-06 (In Transelec, the Chilean Constitutional
Tribunal directly pondered the economic consequences of an economic regulation
in order to decide about its constitutionality, thus strongly affirming the defense of
property rights in Chilean law.

of persons in the South of Chile who had previously invested large amounts in related

26 Joel González, El Derecho de Propiedad y la Intangibilidad de los Contratos en la

businesses. The Chilean Supreme Court decided that the affected people had to be

Jurisprudencia

compensated for the damages produced by this unexpected normative change. See

and the

Corte Suprema de Justicia [C.J.S.] [Supreme Court], 7 agosto 1984, “Comunidad

Writs] (Rev. Ch. de Der., Vol. 34 No. 2, 2007) (referring to the Transelec, Rol

Galletúe con Fisco” [Community of Galletúe v. The Treasury], REVISTA DE

de la causa: 506-06) (highlighting that this decision applied, for the first time in

DERECHO Y JURISPRUDENCIA, UNIVERSIDAD CATÓLICA DE VALPARAÍSO,

Chilean constitutional history, the novel doctrine of proportionality, that is, a rational

TOMO XI, 1987 at 67 (Chile). Likewise, Chilean appellate courts have applied the

standard for reviewing government interference with private contracts).

principle of “legitimate expectations” concerning the issue of public licenses to

27 Transelec, Rol de la causa: 506-06 at § 20.

develop economic activities (see, e.g., Corte Suprema de Justicia [C.J.S.] [Supreme

28 Jorge Barahona, Irretroactividad de la Ley e Intangibilidad Contractual a Propósito

Court], 27 octubre 2005, “Sibilia Contreras, Elizabeth y otro con Municipalidad de

del

Antofagasta y otro (recurso de protección)” [Elizabeth Sibilia Contreras and others

Bancario 47 [Non-retroactivity of the Law and Contractual Intangibilidad Concerning

versus the Municipality of Antofagasta and others (protection of resource)], REVISTA

the

DE DERECHO Y JURISPRUDENCIA, Núm. 2-2005, deciembre 2005.).

System] (Cuadernos de Extensión Jurídica, U. de Los Andes, No. 6, 2002).
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and obligations constituted an impermissible
attack on the “free and spontaneous will of
the parties.”29 This precedent was consistently
reiterated by the Chilean Supreme Court and
later by the Chilean Constitutional Tribunal30
when the latter was created in 1970.

The right of ownership in its diverse
aspects over all classes of corporeal and
incorporeal property.
Only the law may establish the manner
to acquire property and to use, enjoy
and dispose of it, and the limitations
and obligations derived from its social
function. Said function includes all the
requirements of the Nation’s general
interests, the national security, public
use and health, and the conservation of
the environmental patrimony.

Like the Chilean Constitution of 1925, the
Constitution of 1980 does not contain specific
language referring to the intangibilidad of
contractual rights. As had happened under
the Constitution of 1925, the protection of
contractual rights has resulted from a holistic
interpretation of the constitutional provisions
related to the right to property, the Chilean Civil
Code, and the Chilean Law on the Retroactive
Effects of Laws (LREL).

In no case may anyone be deprived of
his property, of the assets affected or
any of the essential faculties or powers
of ownership, except by virtue of a
general or a special law which authorizes
expropriation for the public benefit
or the national interest, duly qualified
by the legislator. The expropriated
party may challenge the legality of
the expropriation decree before the
ordinary courts of justice and shall, at all
times, have the right to indemnification
for economic damage actually caused,
to be fixed by mutual agreement or by a
judicial decision issued by said courts in
accordance with the law.

Unlike the United States Constitution, the
current Chilean Constitution of 1980 contains
what is seen as a broad guarantee of the right
to property expressed in explicit terms. In fact,
the Chilean Constitution provides31 in article 19
§24 that:
The Constitution guarantees to
all persons:
29 Corte Suprema de Justicia [C.J.S.] [Supreme Court], 10 enero 1925, “Galtier con
Fisco” [Galtier v. The Treasury], 23 Revista De Derecho Y Jurisprudencia 520 (Chile).
30 Jorge López, Los Contratos. Parte General 249 [Contracts. General Part]
(AbeledoPerrot Legal Publishing, 2010) (stating that “Chilean case law has
traditionally established the intangibilidad of existing contracts, denying judges
the possibility to review or amend them.”). See also Jorge Barahona, supra note
26, at 47. . (citing, for example, the decision of the Chilean Constitutional Tribunal
on subordinated debt: Tribunal Constitucional [T.C.] [Constitutional Tribunal],

The Constitution of 1980 also contains an
anti-diluting provision in article 19 §26, which
has been held to be closely connected with
the constitutional property safeguard, which
guarantees to all persons:

18 febrero 1995, “Requerimiento Formulado por Diversos Diputados para que el

“The assurance that the legal precepts
which, by mandate of the Constitution,
regulate or complement the guarantees
established therein or limit them in the
cases authorized by the Constitution,
shall not affect the rights in their
essence nor impose conditions, taxes or
requirements which may prevent their
free exercise.”

Tribunal Resuelva sobre la Cuestión de Constitucionalidad Suscitada Durante la
Tramitación del Proyecto de Ley que Deroga el Inciso Cuarto del Artículo 10 de la
Ley No. 18.401, Sobre Capitalización de Dividendos en los Bancos con Obligación
Subordinada, de Acuerdo al Artículo 82, no. 2, de la Constitución Política de la
República” [“Unconstitutionality Writ Submitted by Several Deputies for the
Constitutional Tribunal to Resolve on the Question of Constitutionality Arising
During the Review of the Bill Repealing Paragraph Four of Article 10 of Law 18,401,
on the Capitalization of Dividends in Banks with Subordinated Debt, According to
Article 82, No.2, of the Political Constitution of the Republic”], Rol de la causa: 207
(Chile) available at http://jurisprudencia.vlex.cl/vid/-58942848 [“Subordinated
Debt Case”]).
31 English translation available at: http://confinder.richmond.edu/admin/docs/
Chile.pdf

As it may be seen, the constitutional protection
of the right to property was expressed in the
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Constitution of 1980 in the broadest terms
possible in order to cover, as the Constitutional
Tribunal has stated, “the rights to use, enjoy, and
dispose of property, as well as all its attributes,
in the sense that any violation thereof, is a
violation of the right of property as a whole.”32
The Constituent Commission that studied the
draft Constitution of 1980 understood that the
essence of the right to property was affected
[“impaired,” in United States constitutional
jargon] when “it is decided that someone other
than the owner uses, enjoys, or disposes of the
property, because in this manner an essential
attribute of the right is affected.”33
Consistent with this, the highest courts in
Chile have consistently upheld that incorporeal
property rights are protected by the Constitution
of 1980. For example, in 2006 the Chilean
Supreme Court held that the “debtor” (such as a
purchaser or payor) has a “species of property”
over the amount of the price established in a
contract, and that this incorporeal right consists
“in not paying more than what was agreed.”34
The Constitutional Tribunal also recognized
in that case that a legislative amendment of
the price only “alters, regulates, and limits the
mode in which the petitioner exercises its right
to property,” but does not impair the essence of
the right in itself.35 The Court then centered its
analysis on the “magnitude of the disturbance”36
32 Tribunal Constitucional [T.C.] [Constitutional Tribunal], 21 agosto 2001,
“Requerimiento Formulado por Diversos Senadores para que el Tribunal Resuelva
la Constitucionalidad del Proyecto de Ley, que Modifica el Decreto Ley No. 3.500, de
1980, que Establece Normas Relativas al Otorgamiento de Pensiones a Través de la

in order to determine whether a deprivation of
property took place, but without altering the
constitutional threshold of the “essence” of the
right.
In sum, the intangibilidad of contracts doctrine
is decisively recognized as the constitutional
formulation of the protection of contracts under
the Constitution of 1980 in Chile.
2. Conflicting Values Shaping the
Constitutionality Test for Contractual
Protection
2.1.
Competing
Views
Regarding
the United States “Impairment of
Contractual Obligations” Analysis
The United States Supreme Court has wavered
in its interpretation of the Contract Clause.
Federal case law has explicitly recognized
the “conflicting values” conundrum between
individual rights and states’ powers in the
impairment of contracts analysis.37 For instance,
in 1998, the United States Court of Appeals for
the Sixth Circuit made an explicit reference to
the conflicting values when it stated that, on the
one hand, “the regulatory power of the States
is not eviscerated by a per se ban on legislation
impairing private contracts;”38 and on the
other, that the “Supreme Court’s Contracts
Clause jurisprudence also recognizes the ‘high
value’ the Framers placed ‘on the protection of
private contracts.’”39

Modalidad de Rentas Vitalicias, de Acuerdo al Artículo 82, No. 2, de la Constitución

All said, the United States Supreme Court

Política de la Republíca” [Unconstitutionality Writ Submitted by Several Senators

37 Toledo Area AFL-CIO Council v. Pizza, 154 F.3d 307, 323 (6th Cir. 1998) (stating

for the Constitutional Tribunal to Decide on the Constitutionality of a Bill Amending

that “The conflicting values of protecting the right of individuals to order their affairs

Decree-Law 3,500 of 1980, that Establishes Provisions Related to the Granting of

by contract and allowing the states to exercise ‘“essential attributes of sovereign

Pensions Through the Modality of Life Annuities, in Accordance with Article 82,

power”’ which are necessarily reserved by the states to safeguard their citizens’ are

No.2, of the Political Constitution of Chile], Rol de la causa: 334 (Chile) available

both recognized in the analytic framework used to assess Contracts Clause claims,”

at REVISTA DE DERECHO Y JURISPRUDENCIA, Núm. 3-2001, Julio 2001, 137

citing Linton v. Commissioner of Health and Env’t, 65 F.3d 508, 517 (6th Cir. 1995)).

[“Rentas Vitalicias Case”] at at § 12. (citing Revista de Derecho y Jurisprudencia,

38 Toledo Area AFL-CIO Council, 154 F.3d at 322 (“Contracts Clause jurisprudence

Tomo LXXXVI, Sección 5a, Segunda parte, at 222).

evinces a concern for ensuring that the regulatory power of the States is not

33 Corte Suprema de Justicia [C.S.J.] [Supreme Court], 18 junio 2004, “Inmobiliaria

eviscerated by a per se ban on legislation impairing private contracts[,]” and at 323

Maullín Limitada,” Rol de la causa: 4.309 (Chile) 17 Revista

(“Citizens cannot be permitted to place any matters they wish beyond the reach of

de

Derecho 215 at § 7

(discussing the unconstitutionality of Law 17.288 (articles 11 and 12)).

the state’s police power merely by entering into a contract. But the Supreme Court’s

34 Transelec, Rol de la causa: 505-06 at § 16.

Contracts Clause jurisprudence also recognizes the ‘high value’ the Framers placed

35 Id. at § 25.

‘on the protection of private contracts.’” [emphasis in the original]).

36 Id. at § 26.

39 Id.
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cannot overlook the text of the constitutional
provision (“[n]o State shall ... pass any ... Law
impairing the Obligation of Contracts”40), or
the original intent of the Founders to provide
a strong guarantee for citizens vis-à-vis the
government. Federal decisions have interpreted
the Contract Clause accordingly; for example,
in 2002 the United States Court of Appeals for
the Eight Circuit held that:

has aimed at preserving the states’ power to
regulate private contracts, usually based on the
protection of the wellbeing of the citizens,45 and
to prevent abuses such as racial discrimination,
for example.46 A further analysis of this point
will be made later in this article.

The severity of an impairment of
contractual obligations can be measured
by the factors that reflect the high value
the Framers placed on the protection
of private contracts. Contracts enable
individuals to order their personal
and business affairs according to their
particular needs and interests. Once
arranged, those rights and obligations
are binding under the law, and the
parties are entitled to rely on them.41

The constitutional history of Chile equally shows
that contrasting analyses affected the formation
of the intangibilidad of contracts doctrine.
One view (the “contract-stability approach”)
stems from the reality that contracts possess an
undeniable economic role and advance the need
to provide for contract stability (predictability;
non-volatility) in order to foster investment. The
opposite view maintained instead that, in order
to promote the development of the Chilean
people, the legislature had to be vested with the
necessary powers to introduce amendments
in the legal status quo.47 But by far, Chilean
legal commentators have overwhelmingly
recognized the contract-stability approach as
the cornerstone of contractual law in Chile.48
However, during the difficult decades of the
sixties and seventies, constitutional changes
reflected the tensions afflicting Chilean
society. In fact, the Constitutional Amendment
approved by Law 17,450 of July 16, 1971 came
to alter the constitutional status of the so-

However, over the early twentieth century
(the “Progressive Era”) and redoubling its
efforts since the New Deal, the United States
Supreme Court has increasingly construed
the impairment of contracts prohibition as
not absolute.42 In fact, the Court has rejected
an absolute reading precluding states from
ever impairing any contracts,43 based on
the assumption that private parties could
“contract” in such a way as to circumvent
state regulatory law.44 Accordingly, the Court

2.2. Contrasting Views on Constitutional
Contract Protection in Chile

45 Energy Reserves Group v. Kansas Power & Light, 459 U.S. 400, 410 (1983),

40 U.S. Const. art I, §10, cl. 1.

(“Although the language of the Contract Clause is facially absolute, its prohibition

41 Equipment Manufacturers Institute v. Janklow, 300 F.3d 842, 854 (8th Cir. 2002)

must be accommodated to the inherent police power of the State ‘to safeguard the

[citing Allied Structural Steel v. Spannaus, 438 U.S. 234, 245 (1978)].

vital interests of its people.’”). See also United Automobile v. Luis Fortuño, 633 F.3d

42 Lipscomb v. Columbus Municipal Separate School District, 269 F.3d 494, 503-

37, 41 (1st Cir. 2011) (“Rather, ‘A court’s task is “to reconcile the strictures of the

504 (5th Cir. 2001) (stating that “The Supreme Court has emphasized, however, that

Contract Clause with the essential attributes of sovereign power necessarily reserved

the absolute language of the Contract Clause does not create an absolute prohibition;

by the States to safeguard the welfare of their citizens.”’”).

a State must be given some accommodation in passing laws ‘to safeguard the vital

46 United Healthcare Insurance Co. v. Angele Davis, 602 F.3d 618, 631 (5th Cir.

interests of its people.’”).

2010) (“Justifications for contractual impairments that the Supreme Court has found

43 Baltimore Teachers Union v. Mayor of Baltimore, 6 F.3d 1012, 1014 (4th Cir. 1993)

to be acceptable have been exercises of the state’s sovereign authority to protect its

(“Though the Contract Clause is phrased in absolute terms, the Supreme Court does

citizens and prevent abuses of its contracts.”).

not interpret the Clause absolutely to prohibit the impairment of either government

47 Jorge Barahona, supra note 26, at 48.

or private contracts.”).

48 Jorge Oviedo, Derechos de Los Contratos 158 [Law of Contracts] (Hernan Corral,

44 United States Trust Co. v. New Jersey, 431 U.S. 1, 22 (1977) (“The States must

et al., eds.), Universidad de Los Andes Facultad de Derecho. Cuadernos de Extensión

possess broad power to adopt general regulatory measures without being concerned

Jurídica 6, April 24, 2002. (calling the contract “the cornerstone of the free economy

that private contracts will be impaired, or even destroyed, as a result. Otherwise, one

system [which] realizes the fundamental human values of liberty, autonomy,

would be able to obtain immunity from state regulation by making private contractual

solidarity, and loyalty [and also as the] main instrument for the channeling of wealth,

arrangements.”).

as well as a facilitator of community life.”).
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called “contract-laws,” that is, contracts signed
between a government agency and a private
party. Such reform added a few provisions to
article 10 No. 10 of the Constitution of 1925,
stating that:

From an objective point of view, the
foundation of a contract is its economic
profit. The pursuit of profit is the reason
for people to enter into contracts. If
a government regulation concerning
a price deprived a party of its aim to
profit, then that party would be able
to sustain that it has been deprived of
the essence of its property, because the
core of one of the essential attributes of
his property has disappeared, which is
its legitimate expectation of economic
benefit or profit. But the private party
may not prevent a public need from
amending the amount of the profit that
that party was perceiving pursuant to
the contract, when the legislator justifies
such restriction in a requirement
imposed by the public interest which is
constitutionally accepted.50

In cases where the State or its agencies
have executed or execute, with the
proper authorization or approval of
the law, contracts or agreements of any
kind in which they commit to maintain
in favor of private parties certain
legal regimes of exception or special
administrative treatment, these may be
modified or terminated by the law when
required by the national interest.
In qualified cases, when as a
consequence of the application of the
preceding paragraph a direct, real, and
effective injury occurs, the law may
provide compensation to those affected.
The Constitutional Amendment of 1971 came to
recognize the legal character of contract-laws
and to eliminate the constitutional guarantee
of the right to property that had previously
safeguarded them under the Constitution
of 1925.49 The Amendment also added two
grounds for the impairment of contract-laws.
First, to meet the contingencies of “qualified
cases;” and second, to meet the contingencies
of the Chilean “national interest.” Accordingly,
the legislature received discretional powers it
previously lacked, thus being able to determine
the ultimate validity and consequences of
contract-laws, over which only cursory judicial
review remained. Constitutional Act Number 3
of 1976 superseded the 1971 Amendment.
Years later, in a different political and legal
ethos, it was the Constitutional Tribunal
which in 2007 clearly explained the ideological
reasoning
justifying
the
constitutional
protection of contractual rights. The Tribunal
explicitly stated that,

3. Development of the United States
“Impairment of Obligations” Analysis
3.1. Chief Justice Marshall’s Influence
on the “Impairment of Obligations”
Analysis
Chief Justice John Marshall’s impact on the
United States Supreme Court and American
jurisprudence was singular and monumental.
In the matter of contracts, Marshall’s formative
influence grew from the landmark decisions
addressing the impairment of contracts
doctrine in Fletcher v. Peck51 in 1810, to
Trustees of Dartmouth College v. Woodward52
in 1819. These cases are appropriate sources for
learning53 the contours of the impairment of
contracts doctrine. It is important to highlight
that until 1810 no authoritative judicial
development or explanation of the Contract
Clause of the United States Constitution
existed. Chief Justice Marshall was the seminal
figure who defined the most important issues
50 Transelec, Rol de la causa: 505-06 at § 26.

49 Juan Figueroa, Las Garantías Constitucionales del Contribuyente en la Constitución

51 Fletcher v. Peck, 10 U.S. (6 Cranch) 87 (1810).

Política

52 Trustees of Dartmouth College v. Woodward, 17 U.S. (4 Wheaton) 518 (1819).

de

1980 [The Constitutional Guarantees

of the

Constitution of 1980] 250 (Ed. Jur. de Chile, 1985).

Taxpayer

in the

Political

53 See generally Hunting, supra note 7, at ix.
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involved in an “impairment” situation, and
this jurisprudence is best reflected in the
aforementioned cases.
It is difficult to state what the English law on
the sovereign power to interfere with charters
was prior to Fletcher v. Peck (1810).54 The only
early reference is found in the case of The King
v. Amery,55 which stated the doctrine that “the
King cannot repeal a charter once granted[.]”56
However, this case “[did] not disclose any
particular theory of contract.”57 In the United
States, no specific provision of the Constitution
gives the Supreme Court the explicit power58
to invalidate a statute for conflicting with
the Constitution. In effect, in Marbury v.
Madison,59 Chief Justice John Marshall
noted, as an obiter dictum, that the United
States Constitution gives to the President the
discretion to make certain decisions, and the
President’s exercise of that discretion in those
matters is not reviewable by the judiciary.
In Fletcher, the Supreme Court exercised
what it believed were its implicit powers
and annulled state legislation that impaired
valid contracts, thus establishing the socalled “doctrine of the sanctity of contracts.”60
Delivering the majority opinion, Chief Justice
Marshall famously said that, “When, then, a
law is in its nature a contract, when absolute
rights are vested under that contract, a repeal
of the laws cannot divest those rights; and the
act of annulling them, if legitimate, is rendered
so by a power applicable to the case of every
individual in the community.”61 In fact, the
Fletcher decision clarified that states are bound
to one another and to the United States by an
agreement or compact, and this agreement
or compact is the Constitution, which is the

superior law62 governing both the United
States and the individual states. In Marshall’s
view, a legislative grant of land amounted
to a contract,63 and a grant “amounts to an
extinguishment of the right of the grantor, and
implies a contract not to re-assert that right.”64
Marshall highlighted that the Founders
conceived of the Contract Clause as a bulwark
against the “violent acts which might grow out
of the feelings of the moment[.]”65 Marshall
added that the restrictions imposed over state
legislatures were “obviously founded” on the
sentiment that “the people of the United States,
in adopting that instrument [the United States
Constitution] have manifested a determination
to shield themselves and their property from
the effects of those sudden and strong passions
to which men are exposed.”66 In consequence,
a statute revoking such grant impaired the
obligation of a contract, violated the sanctity
thereof, and was unconstitutional.67 In sum,
Fletcher’s interpretation of the Contract Clause
set the precedent, restraining the actions of
state legislatures “to impair the obligation of
contracts in an unconstitutional manner,”68 and
operated to substantially limit states’ powers.69
Throughout the centuries,70 courts have
confirmed the importance given by Fletcher to
contracts.
Two years after Fletcher, Marshall revisited
the impairment of contracts doctrine in New
Jersey v. Wilson71 (1812), and “declared that
a contract which had been made between
the colony of New Jersey and the Delaware
Indians exempting lands from taxation was
62 Hunting, supra note 7, at 40.
63 Hagan, supra note 10, at 2.
64 Id. at 27.
65 Lynch, supra note 58, at 15.
66 Id.

54 Id. at 35.

67 Hall, supra note 3, at 513.

55 The King v. Amery, 2 Durnford & East, 569.

68 See generally Hagan, supra note 10, at 28-29.

56 Hunting, supra note 7, at 36.

69 See generally Lynch, supra note 58, at 18.

57 Id. at 36.

70 Baltimore Teachers Union v. Mayor of Baltimore, 6 F.3d 1012, 1016 (4th Cir. 1993)

58 Joseph M. Lynch, Fletcher v. Peck: The Nature of the Contract Clause, 13 Seton

(“Given the value ascribed to contracts in our society, and the Constitution’s explicit

Hall L. Rev. 1, 9 (1982).

proscription on the state’s impairment of contracts, we would not hold, absent the

59 Marbury v. Madison, 5 U.S. (1 Cranch) 137 (1803).

clearest evidence, that the City intended to confer upon the Board of Estimates even

60 Hagan, supra note 10, at 40.

the power unilaterally to modify the City’s contracts.”).

61 Fletcher v. Peck, 10 U.S. (6 Cranch) 87, 135 (1810).

71 New Jersey v. Wilson, 11 U.S. (7 Cranch) 164 (1812).
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enforceable.”72 This decision, however, did not
address the issue of “whether corporate charters
as well as public grants were protected”73 by the
Constitution, that is, whether charters granted
by the federal or state government could be
considered as common law contracts.74 The
Dartmouth College decision of 1819 would put
this topic to rest a few years later.
In Terret v. Taylor75 (1815), Justice Joseph
Story, a key ally of Chief Justice Marshall on the
Supreme Court, held that “state legislatures had
no authority to repeal the charters of private
corporations, although the same could not be
said of public corporations.”76 Justice Story
envisioned a different treatment of public and
private charters. This perspective would grow
even stronger over the years at the Supreme
Court as we will see infra. In the case of Sturges
v. Crowninshield77 (1819), the Supreme Court
held that a state bankruptcy law had impaired
the obligation of contracts entered into prior
to the law’s enactment.78 In fact, this decision
prompted the Congress to pass a federal law
regulating bankruptcy.79
But it is the Fletcher decision that is said to
have established the principle that a grant is
a contract, which, with all its originality and
strength, the Dartmouth decision merely
applied to a corporate charter.80 The issue that
the Dartmouth decision addressed was the
extent to which state legislatures could interfere
with private contractual relationships. This
debate centered around the determination of
whether a charter of incorporation or a grant –
as emanations of the State’s power to authorize
franchises and immunities— were contracts. A
related issue was whether the Contract Clause
of the Constitution protected such grants. Those

who propounded the legal omnipotence of the
legislature in its power to grant franchises,
privileges, and grants of land obviously denied
that a grant was a contract.81 In their view, an
agreement not to revoke a grant would have no
legal bases.82 Nevertheless, the Supreme Court
sided with Dartmouth College and established
the doctrine that all charters of private
corporations are contracts within the protection
of the Contract Clause of the Constitution,83
and are to be considered as private property,84
and a “vested right.”85 Chief Justice Marshall,
speaking for the Court’s majority, held that the
charter incorporating Dartmouth College that
had been granted by the British Crown in 1769
constituted a contract with the English State,
and that the obligation passed to the State of
New Hampshire upon the independence of the
United States from Great Britain.86
Next, the Supreme Court analyzed whether
the contract had been “impaired” by the
State of New Hampshire when it repealed
Dartmouth’s charter. Marshall was building
upon the tradition that in England the Crown
did not have the power to “alter or repeal a
grant of corporate powers,”87 (which were
then called “franchises”), and were considered
as incorporeal and “a species of private
property.”88 To further his argument, Marshall
alluded to the “sanctity of the corporate rights
of all private corporations”89 and reasoned that
the repeal of the Dartmouth charter amounted
to an unconstitutional forfeiture of property
to the State.90 In sum, Dartmouth established
that a charter was a contract under the Contract
Clause of the Constitution “by showing that it
was regarded at common law as a grant of
private property.”91 It is interesting to note that
81 Hunting, supra note 7, at 56.
82 Id. at 56.

72 Hall, supra note 3, at 513-514.

83 Id. at 16-17.

73 Id. at 514.

84 Hall, supra note 3, at 505.

74 Id. at 516.

85 Hunting, supra note 7, at 65.

75 Terrett v. Taylor, 13 U.S. (9 Cranch) 43 (1815).

86 Id. at 16-17.

76 Hunting, supra note 7, at 90.

87 See generally id. at 69-71.

77 Sturges v. Crowninshield, 17 U.S. (4 Wheaton) 122 (1819).

88 See generally id.

78 Hunting, supra note 7, at 16.

89 See generally id.

79 Hall, supra note 3, at 535.

90 Id. at 70.

80 Hagan, supra note 10, at 2-3.

91 Id. at 98.
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in their arguments both litigants “presented a
case for limited federal activity.”92 Dartmouth is
perhaps the seminal analysis on the contractual
nature of charters of incorporation. Over
the years, the Dartmouth jurisprudence has
been applied to a multitude of corporations,
including religious corporations, banks, and
public utilities..93
Therefore, we turn next to the most important
progeny of Dartmouth, and then we will review
how later developments weakened Dartmouth
by strengthening the powers of legislatures to
affect private contracts.
The progeny of Dartmouth College confirmed
Marshall’s doctrine on the impairment of
contracts. In fact, in Green v. Biddle94 (1823) the
Supreme Court allowed that the same protection
afforded to a contract between private parties or
a State and a private party95 had to be given to a
contract between two States. The later decision
of Ogden v. Saunders96 (1827) dealt with a
novel topic for American jurisprudence. As
previously mentioned, the underlying tension
in the nascent impairment of contracts doctrine
consisted in the different analyses of whether
a contract’s validity proceeds from the free
will of the parties, or is grounded in state acts
recognizing the effects of a contract.97 Marshall
never hesitated in his views. He sided with
the most traditional definition of a contract,
which regarded it as “a compact between two
or more persons[.]”98 Marshall also stated that
a grant “implies a contract not to reassert”99 the
right granted by the grantor, and consequently
concluded that the annulment of a grant would
be “repugnant to the Constitution[.]”100
Courts and writers prior to Marshall repeatedly

answered the question of why a contract
constitutes a valid and enforceable agreement
before the law as having its foundation in
the law of nature, that is, “Natural Law,” as
explicated by scholars as dissimilar as St.
Thomas Aquinas and Hugo Grotius.101 Natural
Law “constituted the generally accepted
philosophy of that day.”102 Without doubt,
this was also Marshall’s legal approach to the
subject.103 Ogden also made clear that “the
“obligation” of a “contract” between a State of
the Union and one of its citizens “is founded on
natural rather than municipal law.”104 Thus, the
Ogden decision did not hesitate to hold that the
law of contract arises from principles of natural
or universal law and not from a concession of
the government to the citizens.105
When considering the aftermath of the
Dartmouth decision and its progeny, it is
generally agreed that Dartmouth set the
standard for the development of corporate
America and of an era of economic prosperity
in the United States.106 But the issue was far
from judicially settled, as strong forces sought
to counter Dartmouth’s influence. In fact, the
biggest charge against Dartmouth was that
its doctrine ultimately facilitated economic
concentration and monopoly.107
The consequent legal mechanisms designed by
the States to bypass the effects of Dartmouth
centered on the use of the reservation clause
in charters of incorporation giving state
governments the power to alter and amend, and
this clause was generally “upheld as a public
contract by the courts.”108
3.2.
Post-Marshall
Transformation

Doctrinal

92 Hall, supra note 3, at 522.
93 Black, supra note 4, at 728.

101 Peter J. Stanlis, Edmund Burke and the Natural Law 23-24 (2003).

94 Green v. Biddle, 21 U.S. (8 Wheaton) 1 (1823).

102 Hunting, supra note 7, at 26.

95 Hall, supra note 3, at 534.

103 Id.

96 Ogden v. Saunders, 25 U.S. (12 Wheaton) 213 (1827).

104 Id. at 44.

97 See generally Hunting, supra note 7, at 22-23.

105 See generally id. at 44-46.

98 Id. at 25.

106 See generally Hall, supra note 3, at 532.

99 Id.

107 See generally id. at 533.

100 Id.

108 Id. at 543.
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Upon the death of John Marshall, Roger B.
Taney was appointed as the new United States
Supreme Court Chief Justice. Taney’s judicial
philosophy differed from that of his predecessor
in that Taney advocated the doctrine of
“dual federalism.”109 He eventually had the
opportunity to apply his views in Charles
River Bridge v. Warren Bridge,110 where he
maintained that a grant was revocable at the will
of the legislature. In this way, Taney recognized
the primacy of State action over the rights of
a private corporation.111 Justice Story, still a
member of the Court, expressed his dissent in
strong terms, and demanded the Court’s return
to “the principles of natural justice which
the earlier Marshall Court had enunciated in
shaping the ends of central government.”112
A critical development occurred in 1863,
when the Supreme Court held in Gelpcke v.
Dubuque113 that “the validity and obligation of
the contract is determined by state law[.]”114
Marshall’s influence noticeably ebbed in 1879,
when the Supreme Court in Stone v. Mississippi
held that “[p]ublic corporations … are creatures
of the State which organized them, and they can
be revoked by the will of the legislature [and
such arrangements] are mere privileges and
not rights.” However, the nimbus of Justices
Marshall and Story’s “sanctity of contracts
doctrine” was finally tarnished when the
Great Depression forced the Supreme Court to
rapidly change course.115 In particular, it was
during Chief Justice Charles Evans Hughes’
tenure (1930-1941) that the Supreme Court
repudiated the Marshall-Story legacy regarding
the Contract Clause.116
4. The Concept of “Contracts” Used
in Both the United States and Chilean
Constitutions

4.1. The Notion of “Contracts” in the
United States Constitution’s Contract
Clause
The definition of “contract” for constitutional
purposes is a highly complex topic in the United
States.117 At the beginning of the nineteenth
century there was no general contract law118 in
American legal theory. Furthermore, the entire
expression “obligation of contracts’” is said to
have been “foreign to common law[.]”119 To
some extent, the concept of “contracts” was
influenced by European continental scholarship
then extant in the British colonies and the early
American Republic.120
In this context, it is worth noting that when
Chief Justice Marshall decided the early
Contract Clause cases, presumably he did
not have access to the minutes of the United
States Constitutional Convention, since these
“were secret and [the Convention’s] Journal
was not published until 1819.121 In turn, James
Madison’s notes were not published until
1836.122
Chief Justice Marshall himself paid great
attention to writings elaborating on the Roman
law concept of obligation.123 Furthermore, as
already stated, Marshall apparently embraced
the idea that the law of contracts could be
deduced from the “law of nature.”124 Marshall’s
assumptions were built around the notion that
“it is not the state that gives the validity and force
to the contract, but, conceivably, a contract that
gives validity and force to the state.”125 In other
words, in Marshall’s view, “individuals do not
derive from government their right to contract,
but bring that right with them into society;
117 See generally Hunting, supra note 7, at 12-13.
118 See generally Nathan Isaacs, John Marshall on Contracts. A Study in Early

109 Id. at 536-537.

American Juristic Theory, 7 Va. L. Rev. 413, 414 (1921).

110 Charles River Bridge v. Warren Bridge, 36 U.S. (1 Peters) 420 (1837).

119 Id. at 418.

111 Hall, supra note 3, at 539.

120 See generally id. at 418-419.

112 Id. at 541.

121 Hagan, supra note 10, at 35.

113 Gelpcke v. Dubuque, 68 U.S. (1 Wall.) 175 (U. S. 1863).

122 Id.

114 Hunting, supra note 7, at 51.

123 Isaacs, supra note 118, at 419.

115 Hall, supra note 3, at 543.

124 See generally id. at 421.

116 See generally id. at 543-544.

125 Id.
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that obligation is not conferred on contracts by
positive law, but is intrinsic, and is conferred by
the act of the parties.”126 In Ogden v. Saunders,
Marshall predicted, “[I]f the majority opinion
prevailed [that a government grant was not a
contract], States would soon be nullifying an
important clause of the Constitution by merely
declaring that all contracts shall be made
subject to the existing laws of the State, and any
modifications thereof that the State may see fit
to make.”127
Eventually, Marshall’s prophecy was fulfilled
when States began to insert the “alter, amend
or repeal clause” in charters, and later in state
statutes and state constitutions abrogated
the federal constitutional principles”128 which
Marshall had enunciated in the Dartmouth
decision, as will be reviewed infra.
It is important to remember that also in
Dartmouth (1819), Justice Story posited a more
Roman law-oriented analysis of contractual
protection when he discussed the doctrine
of vested or “acquired” rights.129 In fact,
contrary to traditional common law theory,
Story found that mere gratuity constituted
valuable and sufficient consideration for the
creation of a valid contract between parties.
In the case at hand, Story argued, the fact that
the British Crown had “granted” Dartmouth
College a charter, receiving nothing back in
exchange, made the charter no less than a
contract which, based on Traditional Natural
Law, had to be respected by the government
that succeeded the British Crown after the
American War of Independence. Justice Story
thus parted company with the singular, overly
Calvinist notion that denied validity to the free
intention of the contracting parties expressed
in mere gratuity or beneficence,130 contrary to
Natural Law and to Roman law principles.131 In
subsequent cases, Justice Story, who “was far

in advance of the legal thinkers of his day[,]”132
consistently sought to protect property rights
from government intrusion.
As already mentioned, the Ogden decision dealt
with a state insolvency law discharging debtors
from liability stemming from their contracts.
The United States Supreme Court held that for
a contract between a state and a private party
to be protected, the contract must be permitted
by the law of the state.133 This was the first
departure from the Dartmouth doctrine on the
nature of contracts, in the sense that, simply
put, the Court sustained that the source of
legitimacy of contracts resided in positive law
and in an act of the government, i.e., the state,
and not in Natural Law.134 Justice Marshall had
reaffirmed that the concept of obligation,135
which common law writers admitted originated
in Roman law,136 “was a fundamental conception
of that law[.]”137
In light of this jurisprudence critical of
state action, a technical device called “the
“reservation clause,” already alluded to, began
to be utilized. The reservation clause consisted
in the insertion of a provision in charters
and statutes that recognized the power of the
legislature to repeal such charter or statute,
and that that action could not be impaired
by subsequent legislation.138 In this way the
reservation became “a part of the contract[,]”139
but in order to be valid, it had to be entered into
prior to the time when “the charter or franchise
[was] granted,”140 and it could not impair
the rights of third parties.141 An effect of the
reservation clause was to deprive private parties
132 Id. at 533.
133 Hunting, supra note 7, at 41.
134 Hunting, supra note 7, at 115 (“the most eminent jurists of the day … [referring
to the Constitutional Convention and the years thereafter] were firm adherents to the
doctrine of natural law.”).
135 Id. at 42.
136 Id. at 25-26.

126 Id. at 424 (citing Ogden v. Saunders, 25 U.S. (12 Wheaton) 213 (1827)).

137 Id. at 19.

127 Id. at 425-6.

138 See generally James F. Donnelly, A Treatise on the Law of Public Contracts 132-

128 Id. at 427.

133 (Boston, 1922).

129 See generally Hall, supra note 3, at 526.

139 Black, supra note 4, at 730.

130 See generally id. at 523-525 (analyzing Justice Story’s opinion).

140 Page, supra note 15, at 2399.

131 See generally id. at 523-527.

141 Id. at 2400.
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from contracting away the states’ police power
through private agreements.142 This would be
the case, for example, if parties agreed to freeze
public utility rates.143 The counterweight to this
restriction was that police powers are subject
to stringent limitations in the sense that the
reservation clause may not be used to alter
shareholders’ rights,144 nor:
…as a means of forcing the corporation
into enterprises not contemplated by the
charter nor to take away the property of
the corporation or to destroy its value,
nor to impose unjust burdens upon it,
nor to deprive it of rights not granted by
the charter, nor, generally, to withdraw
from it the protection and benefit of any
constitutional guaranties [sic].145
But whatever the evolution of the theory of
contracts and their legitimacy for purposes of
constitutional analysis in the United States,
the centrality of the essence of contracts was
clear at Marshall’s time and afterwards. In the
eighteenth century Blackstone placed contracts
under “conveyances,” because “a contract is one
of a dozen modes of producing an effect on the
title of property.”146 In 1810 in Fletcher, Justice
William Johnson held in his partial dissent that
“There can be no solid objection to adopting
the technical definition of the word ‘contract,’
given by Blackstone.” 147 Furthermore, he added
that “The etymology, the classical signification,
and the civil law idea of the word, will all
support it.”148 Professor Theophilus Parsons,
in turn, stated in 1853 that, “Almost the whole
procedure of human life implies … the continual
fulfillment of contracts.”149 In this same vein, Sir
Henry Maine said in 1861 that, “the progress of
all civilization was ‘from status to contract.’”150
142 Id.
143 Id. at 2401.
144 Black, supra note 4, at 730.

4.2. The Notion of “Contracts” for the
Intangibilidad Analysis in the Chilean
Constitution
In Chile, the principal and most traditional
statutory authority regulating contracts is the
Civil Code of 1857.151 Article 1545 of that Code
provides that: “[A]ny contract entered legally is
a law for the parties, and may not be invalidated
except by mutual consent or for legal reasons.”
Therefore, the underlying rationale of Article
1545 is the protection of contracts between
private parties, taking into consideration the
broadest possible notion of contract.
Furthermore, article 12 of the Chilean Law on the
Retroactive Effects of Law (LREL), mentioned
supra, provides that all laws existing at the time
of a contract’s execution become part of that
contract, thus further strengthening private
agreements. This norm states that: “All rights
in rem acquired under a law in conformity to
it, subsist under the rule of another; but with
respect to its privileges and burdens, and the
extinction thereof, the provisions of the new
law shall prevail.”
The rationale of LREL article 12 is that when
contracting parties set the terms of their
agreements, they take into account not only
those circumstances existing at the time
when the agreements are made, but also the
eventualities that may arise after its execution
and during their performance.152
Article 12 of LREL was not without criticism
under the Constitution of 1833. In fact, as a
scholar observed, “it is impossible to reconcile
the contradictory points that [i] the law may
impose a new means to terminate a right in
rem, without being considered as a taking
[and yet that, in addition] [ii] the ‘privileges
and burdens’ could not refer to the essential

145 Id. at 730.
146 Isaacs, supra note 118, at 415.

151 Claudia Bahamondes

147 Fletcher v. Peck, 10 U.S. (6 Cranch) 87, 144 (1810).

los

148 Id.

Report], available at:

149 Isaacs, supra note 118, at 415.

http://www.fundacionfueyo.udp.cl/archivos/catedra_der_cont_informe_chile.pdf.

150 Id. at 416.

152 Jorge Barahona, supra note 28, at 52.
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attributes or powers of ownership.”153 In due
course, an author warned, LREL article 12 “may
also become a restriction on the maximum
intangibilidad afforded to a contract.”154
Nevertheless, none of these criticisms did
away with the broad conception of the contract
utilized by the Supreme Court of Chile and later
by the Chilean Constitutional Tribunal in their
constitutional analyses.
5. Contracts Covered by Constitutional
Protections
5.1. Contracts Protected by the United
States Constitution
The point of whether the Contract Clause
referred solely to contracts between individuals
(private contracts) or also to contracts between
individuals and the state (public contracts)
was hotly debated during the period of the
drafting and ratification of the United States
Constitution.155 On the one hand, a participant
in that debate referred to the “calamities [that]
have been produced by frequent interferences of
the state legislatures with private contracts.”156
Another participant posited that the proposed
language only applied to contracts between
individuals.157 Patrick Henry, a representative
to the Virginia [Constitutional] Ratifying
Convention of 1788, maintained that the
contract clause referred to “public contracts, as
well as private contracts between individuals.”158
The same debate was refined by references to
non-State interference with private contracts
that are executed bona fide, and without
fraud,159 or misrepresentation.160 Eventually,
the record shows that the Convention sought
to protect the contracts of private individuals

from retrospective laws.161 Justice Samuel
Freeman Miller explained in his lectures on
the Constitution that the Contract Clause of the
Constitution was designed to “protect private
contracts,”162 that is, those signed by private
individuals and entities.
In 1927 Henry Campbell Black, author of,
inter alia, the original Black’s Law Dictionary,
identified four categories of contracts protected
by the Contract Clause: “(a) Agreements or
compacts of the state with another state. (b)
Contracts of the state with corporations or
individuals. (c) Grants of property or franchises
by the state. (d) Contracts between private
persons.”163 It was accepted then that when
a person receives the grant of a franchise and
acts on it, such franchise becomes protected
by the Contract Clause.164 On the other hand,
private contracts were broadly conceived to
include agreements between a corporation
and its shareholders, mortgages, negotiable
instruments, and leases, inter alia. Contracts
of a State with individuals were thought to
include those for the construction of public
works, government procurements, or business
dealings of any sort. However, it is generally
accepted that the Contract Clause does not
apply to statutory grants of licenses165 or to
public offices,166 or to contracts that are illegal,
immoral, or contrary to public policy,167 and
that neither does the Contract Clause apply
to judicial decisions, nor to the status created
by marriage,168 since marriage has been long
“regarded as an institution of society[.]”169 A
161 Hunting, supra note 7, at 120.
162 Id. at 110 (citing Miller on the Constitution [Lectures on the Constitution of the
United States], at 555).
163 Black, supra note 4, at 714.
164 Id. at 717.
165 Page, supra note 15, at 2381 (stating that “a license to practice a profession, or to
operate a motor vehicle, or to carry on a given business, or to operate a social club,

153 Id. at 53.

is not a contract.”).

154 Id.

166 Black, supra note 4, at 722 (mentioning the election or appointment of a public

155 Hunting, supra note 7, at 113.

officer and his acceptance). See also Page, supra note 15, at 2384 (alluding to the

156 Id. at 112-113

abolishment of a public office, the transference of official duties, the addition of new

157 Id. at 113.

duties, changes in salaries, requirements of posting a bond).

158 Id.

167 Black, supra note 4, at 723.

159 Id. at 114.

168 Id. at 714.

160 Black, supra note 4, at 720.

169 Id. at 724.
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license, in turn, is commonly conceived of as
“a permission granted to an individual to do
some act or engage in some occupation which,
without such permission, would be unlawful
[and it is] not a contract.”170

by article 19 §24 of the Chilean Constitution
of 1980. The extrapolations of the Chilean
Supreme Court complement the limit to the
retroactive application of the laws in Article 19
§24 of the 1980 Constitution.174

To summarize, the Contract Clause was
originally thought to apply to contracts between
a State and a private party, and not to contracts
between private parties or between two States,
or between a State and the United States. As a
scholar put it, the essence of the Contract Clause
of the Federal Constitution was, therefore, “to
restrict the powers of the State Legislature(s).”171
As already seen, such an approach significantly
changed over time.

Under the original text of the Chilean
Constitution of 1925, the Supreme Court ruled
consistently that the guarantee of “inviolability
of all properties”175 implicitly encompassed
incorporeal property, viz., contractual rights.
For example, in 1968 the Supreme Court
declared the unconstitutionality of a law that,
without compensation, extended the terms
of rural lease agreements executed before
its promulgation, on the ground that the law
violated the landlord’s right of ownership over
the personal right that arose from the contract
allowing him to request the restitution of his
property within the term contractually agreed
to prior to the law.176

5.2. Contracts Protected Under the
Chilean Constitution
Private contracts and public contracts [called
contratos-ley] are both protected under the
Chilean Constitution of 1980.

As already mentioned, the Chilean Constitution
of 1980 does not contain an explicit guarantee
of private contractual rights. Nonetheless,
the Chilean Supreme Court has protected
contractual rights based on two premises. First,
the Court maintains that the constitutional
protection of the right to property covers
all types of corporeal and incorporeal
property.172 And second, the Supreme Court
adheres to the notion that rights arising from
contracts [contractual rights], when validly
executed, become a part of the patrimony
of the contracting parties, and thus “remain
immediately and automatically protected and
covered by the right to property”173 guaranteed

Ultimately, the highest courts of Chile have
built the protection of contractual rights
according to the joint interpretation of, inter
alia, articles 12 and 22 of LREL. For example,
in 1995 the Constitutional Tribunal declared
unconstitutional a bill seeking to ban bank
shareholders who held subordinated debts with
the Chilean Central Bank from re-capitalizing
(reinvesting) profits. Under the prior law and
pursuant to existing stock purchase agreements,
shareholders enjoyed a preferential right to recapitalize their dividends, and in this way avoid
the payment of the debts owed to the Central
Bank. The Constitutional Tribunal reasoned
that, pursuant to article 12 of LREL, the prior
law allowing shareholders such right had
become “incorporated” into the stock purchase
agreements, that is, it had become an “acquired
right” in accordance with LREL’s language.
Furthermore, the Tribunal held that such rights
were protected by the constitutional guarantee

170 Id. at 721.

Good Faith], in Derecho

171 See generally Hunting, supra note 7, at 51.

(Hernán Corral et al. eds; Santiago, 2002).

172 Rentas Vitalicias, Rol de la causa: 334 at § 7.

174 Jorge Barahona, supra note 28, at 50.

173 Miguel Fernández, Fundamentos Constitucionales del Derecho de los

175 Arturo Fermandois, II Derecho Constitucional Económico. Regulación, Tributos y

Contratos: Intangibilidad, Autonomía de la Voluntad y Buena Fe 29 [Constitutional

Propiedad 264 (Ed. Universidad Católica de Chile, 2010).

Foundations of the Law of Contracts, Intangibilidad, Autonomy of the Will and

176 Jorge Barahona, supra note 28, at 56-7.

5.2.1. Legal Reasoning Underlying the
Constitutional Protection of Private
Contracts in Chile
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of the right to property,177 that later laws could
not unilaterally amend prior agreements,178 and
that the lack of compensation to shareholders
constituted an unconstitutional taking of
property.179 Thus, the repealing law was deemed
unconstitutional, not due to its retroactivity,
but because it deprived the shareholders of
a preferential right that they had acquired by
virtue of article 12 of LREL.180
An author explained that the above decision
of the Constitution Tribunal “announced
the doctrine that the essence of the rights
in the matter of contracts … consists in that
contractual rights … are intangible assets
protected by the constitutional guarantee
of property.”181 Constitutional and civil law
scholars in Chile have broadly embraced this
conclusion, which, as a commentator proposed,
triggered a process of “constitutionalization”182
of contracts, i.e., that: “[I]n Chilean law, the
basic statute of the contract is no longer found
in the principles and norms of the Civil Code,
which has become a secondary regulation, but
in the constitutional guarantee of property.”183
In conclusion, a combined interpretation of
articles 19 §24 of the Constitution and 12 and
22 of LREL has allowed the Chilean Supreme
Court and the Chilean Constitutional Tribunal
consistently to declare as constitutionally
unacceptable a new law that effectively “amends,
alters, or distorts the agreements existing prior
177 Subordinated Debt Case, Rol de la causa: 207 at § 4.
178 See also Luis Claro Solar, Explicaciones

de

Derecho Civil Chileno

y

Comparado

79-80 [Explanations on Chilean and Comparative Civil Law] (Ed. Jur. de Chile, Tomo
I, 1978 (“the effects of the contract are governed by the law existing at the time of its
execution, and are protected in case of a change of legislation.”).
179 Jorge Barahona, supra note 28, at 57-8. (Tribunal Constitucional [T.C.]
[Constitutional Court], 16 julio 1982, “Sobre el Proyecto de Ley que Interpreta la
Garantía Constitucional sobre Derecho de Propiedad en Relación con Reajustabilidad

to the new law’s entry into effect.”184
5.2.2. Legal Reasoning Underlying the
Constitutional Protection of Public
Contracts in Chile
“Contract-laws” (contratos-ley, mentioned
supra), that is those executed between a
private party and the state in Chile, are
equivalent to public contracts in American
law. The constitutional protection of “contractlaws” was hotly debated during the time prior
to the Constitution of 1980. However, the
Constitution of 1980 eliminated all distinctions
between any types of contracts, whether public
or private. The Foreign Investment Contract,
which is an agreement signed between a foreign
investor and the State of Chile, is the only type
of contract resembling the old “contract-laws”
prior to 1980 in Chile. It is generally assumed
that since the Constitution of 1980 makes no
distinction between any types of contracts, all
of them are protected with the same types of
guarantees. In other words, if the government
violates a “public” contract (e.g. a Foreign
Investment Contract) in Chile, it is obligated
to pay damages domestically or internationally
by a forum such as the International Centre for
Settlement of Investment Disputes (ICSID).
Nonetheless, it is important to make a brief
reference to the protection of contracts-laws
in Chile since it helps with understanding the
current constitutional framework of contractual
protection in that country.
In contract-laws the state, by virtue of its
sovereign power, undertakes to respect a
determined tax or other regulatory status of
the private party, and to maintain this status
during a certain period of time. The logical
consequence is that these contracts “may only
be amended by consent of both parties.”185

de Pensiones” [Bill interpreting the constitutional guarantee on the right to property
as related to the adjustability of pensions], Rol de la causa: 12 (Chile), available at:
www.tribunalconstitucional.cl.
180 Subordinated Debt Case, Rol de la causa: 207 at § 2.
181 Jorge Barahona, supra note 28, at 58.
182 Miguel Fernández, supra note 173, at 23 (citing Cristián Olave, Recurso

Now, considering Chile’s highly volatile history
during the past century, commentators agree
that upon signing a contract-law a private party
acquires an incorporeal right consisting of the

de

Protección 54 (Santiago, Ed. Jurídica Conosur, 1998)).

184 Transelec, Rol de la causa: 505-06 at § 7.

183 Id.

185 Figueroa, supra note 49, at 242.

22

INFORMER

Summer 2012

Comparative Constitutional, continued
right to have the contract respected by the
State. Accordingly, any subsequent legislative
changes “are not mandatory”186 for that private
party’s contract-law.

The essentials of the
contractual
protection
regimes in
Chile and
the USA are
based upon
noticeably
congruent
legal and
economic
principles
and policies;
these can
ultimately be
derived from
traditional
Natural Law.

However, contract-laws were strongly criticized
in Chile prior to the Constitution of 1980.
The main criticisms focused, first, on the
incongruity of stating that an agreement could
have as a source both a law and a contract.187
And secondly, that the legislature lacked
the authority to surrender sovereign powers
belonging to the State, such as the power to pass
future tax regulations.188 The responses to these
objections highlighted the broad practice in the
Chilean legal system of the State entering into
contact-laws with private parties, and that the
practice constituted custom, and custom was a
source of law. It was even posited that under the
previous Constitution of 1925 and before the
Constitutional Amendment of 1971, contractlaws were protected by the constitutional
guarantee of the right to property.189 Yet another
counter-argument offered was that sovereign
powers had the ability to self-limit themselves
at any given time,190 and that that was what the
State did when it entered into contract-laws.
In this debate the winning position was that
of the intangibilidad of contract-laws, which
was strongly embraced by the Supreme Court
under the Constitution of 1925. In a key ruling,
that Court held in 1966 that contract-laws,
“are legally authorized [and] possess the dual
nature of public contracts and private contracts,
and the State may not unilaterally terminate
them, because they are bilateral agreements
that produce benefits and obligations for both
parties and that must be fulfilled in good
faith.”191
This ruling was confirmed by a decision of
December 27, 1968, in which the Chilean

Supreme Court confirmed that “such
agreements, contracts, or conventions are
created by the law.”192 Later, in a decision of
July 22, 1970, the Supreme Court declared
the unconstitutionality of a law unilaterally
impairing the rights arising from a contractlaw because that law, held the Court, “cannot
be considered as a mere restriction on the use
and enjoyment of the right of property.”193 And
again, in 1972, the Supreme Court held that
“contract-laws are, by their nature and scope,
absolutely exceptional.”194
Therefore, under Chilean constitutional law,
contract-laws have been historically protected,
and the debate about the legitimacy over their
constitutional protection is largely over.
6. Notion of “Law” for Purpose of
an Impairment Analysis in both the
American and Chilean Constitutions
The concept of “law” in Article I, section 10, of
the United States Constitution includes State
constitutions, statutes, municipal ordinances,
and any amendments thereto, but not State
court decisions.195 In consequence, rulings or
orders from non-government entities cannot
impair contracts because they are not “‘laws’ in
the constitutional sense.”196
Chilean courts have also accepted an expansive
notion of “law” for purposes of intangibilidad
analyses. In fact, early on, in 1925, the Chilean
Supreme Court recognized that courts “lacked
the power to repeal or invalidate the law of
contract, either based on equity, custom, or
administrative regulations.”197
Therefore, we see a similar broad notion of “law”
for purposes of impairment and intangibilidad
192 Cited by Juan Figueroa, supra note 49, at 257.
193 Id. at 260.

186 Id. at 243.

194 Id. at 258 (citing Corte Suprema de Justicia [C.S.J.] [Supreme Court], 29 junio

187 Id.

1972, “Decision of the Chilean Supreme Court of Justice of June 29, 1972,” (Chile)

188 Id. at 244.

published at 69 Revista De Derecho Y Jurisprudencia, 2a parte, sec. 1a, at 107).

189 Id. at 250.

195 Black, supra note 4, at 709.

190 Id. at 245.

196 Id. at 710-1.

191 Id. at 256 (citing Rev. de Der. y Jur., tomo 63, 2a parte, sec. 1a, at 353).

197 Galtier con Fisco, supra note 29, at ¶ 1-1.
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analyses in both the United States and Chile.
7. Twenty-first Century Constitutional
Protection of Contracts in the United
States and Chile
7.1. Current Constitutional Tests for
the Impairment and Intangibilidad
Analyses
In the case of the United States, the Supreme
Court has not shown consistency in its treatment
of the Contract Clause, which can be seen in the
crucial aspect of determining the restrictions
imposed on the States’ power to enter into
contracts.198 Under the current doctrine, a threefactor test is utilized to determine whether a state
law or regulation impairs a contract and thus
violates the Contract Clause of the Constitution:
(i) Whether the state law has substantially
impaired a contractual relationship; for
instance, a state regulation restricting a party
to the gains it reasonably would have expected
from a contract is not a substantial impairment
under their three-pronged test;199 (ii) After the
first criterion has been met, the next stage is
for the court to determine whether the state
has a significant and legitimate public purpose
for the regulation; for this to happen, the
regulation must have been enacted to remedy
a general social or economic problem and not
to benefit special interests;200 and (iii) the court
must evaluate whether the law or regulation is
a reasonable and appropriate means to achieve
the government’s purpose; to this end –as it will
be reviewed infra—courts treat government
contracts differently from private contracts.201
With respect to general economic and social
regulation, courts defer to legislative judgment
as to the necessity and reasonableness of a
particular measure. Such deference is not
appropriate when the state government is a
party to the contract in question, because the
state’s self-interest is at stake.202

However, this is not the only extant test on
the impairment of contracts doctrine. For
example, in 2010 a United States District
Court mentioned a five-prong test that would
include: (1) whether there is an emergency to
which the legislation is responding; (2) whether
past state regulation of the activity has taken
place; (3) whether there is a narrow class
affected by the legislation, or whether its effect
is more general; (4) whether there has existed
reasonable reliance on pre-existing rights by
the affected parties; and (5) what has been
the severity and permanency of the change
produced by the law on “those relationships
reasonably relied upon.”203 In 2011 another
federal district court presented a four-prong
test that would include different elements for
an impairment determination: “In conducting
this analysis, the courts have looked to (1) the
terms of the contract ‘to determine whether
the contract—either explicitly or implicitly—
indicated that the abridged term was subject
to impairment by the legislature;’ (2) whether
the industry has been regulated in the past;
(3) how the contract has been changed, as ‘a
reasonable modification of statutes governing
contract remedies is much less likely to upset
expectations than a law adjusting the express
terms of an agreement[;]’ and (4) ‘the character
of the abridged right—whether it was by its
nature the central undertaking or primary
consideration of the parties.’” 204
Nonetheless, for purposes of our analysis we
will focus on the three-prong test advanced
by the United States Supreme Court on
impairment analyses. The following are the
test’s three criteria: (1) whether the state law
has substantially impaired a contractual
relationship; (2) whether the state has a
significant and legitimate public purpose for
the regulation; and (3) whether the law or
regulation is a reasonable and appropriate
means to achieve the government’s purpose.

198 See generally Hunting, supra note 7, at 51-52.
199 Energy Reserves Group v. Kansas Power & Light, 459 U.S. 400, 411 (1983).

203 Cycle Barn, Inc. v. Arctic Cat Sales Inc., 701 F.Supp.2d 1197, 1203 (W.D. Wash.

200 Id. at 411-2.

2010).

201 See generally id. at 412-3.

204 Montague v. Dixie National Life Insurance Company, 2011 WL 2294146 at *9

202 See generally United States Trust Co. v. New Jersey, 431 U.S. 1, 22-5 (1977) .

(D.S.C. 2011).

24

INFORMER

Summer 2012

Comparative Constitutional, continued
Under the Chilean Constitution of 1980, it is
generally accepted that, “contracts entered into
by the State can only be regulated by a law,”205
and the law may not destroy contractual rights
because they are protected by the constitutional
guarantee of the right to property206 under
the Constitution of 1980.207 Consequently,
contract-laws may not be substantially
impaired208 by legislation. In order to assess
whether such substantial impairment has
existed, in 2006 the Chilean Supreme Court
announced a constitutional test for purposes of
intangibilidad of contract-laws analysis, in the
following terms: “[T]he legal regulation must
be reasonable, not arbitrary, with the principle
of proportionality serving as a reference for the
reasonability test, which is to be determined
by the coherent relationship between the
means utilized and the legitimate purposes
pursued.”209
The Court understood the proportionality test
as composed by three criteria: a) suitability
or appropriateness of the means utilized; b)
necessity of the means; and c) proportionality
between means and ends.210
7.2. What Constitutes “Impairment”?
Early on, United States legal doctrine
recognized that the government passes
statutes restricting contracts.211 Therefore, the
constitutional provision sought to circumscribe
205 Juan Figueroa, supra note 49, at 252.
206 Id. at 254 (“the legal validity of the institution of contracts-laws is an
unquestionable reality … which is explicitly incorporated through the consecration
of the constitutional guarantee of the right to property.”).

such restrictions in two categories: permissible
and impermissible restrictions of contracts.
Impermissible restrictions, or “impairments” –
in the constitutional sense— included situations
where a state law:
(a) Precludes a recovery for breach of
the contract.
(b) Excuses one of the parties from
performing it.
(c) Renders the contract invalid.
(d) Puts new terms into the contract.
(e) Enlarges or abridges the intention of
the parties.
(f) Postpones or accelerates the time for
performance of the contract.
(g) Interposes such obstacles to its
enforcement as practically to annul it.212
On the other hand, it has been held that no
impairment of contract exists when the law
changes the remedy (the form of evidence, the
method of selecting a jury or abolishing the
right of appeal,213 statute of limitations,214 repeal
of a usury law,215 foreclosure, etc.) afforded to
the parties to a contract and substitutes for it
an entirely new remedy,216 provided that “some
substantially equivalent remedy is given” to
the parties217 (emphasis added). The rationale
is that “the remedy is a part of the contract[,]”218
whereas rules of evidence are not.219

208 Id. at 253 (stating that these contracts may not be substancialmente afectados

7.3. Past or Future Impairment? The
Problem of Retroactivity

–substantially impaired— by legislation).

212 Black, supra note 4, at 711.

209 Joel González, supra note 26, at 350 (referring to Corte de Apelaciones de

213 Page, supra note 15, at 2407-2408.

Santiago [Santiago Court of Appeals], 20 julio 2006, “Autopista Central S.A. con

214 Id. at 2408 (stating that there is no impairment of contracts if the Statute of

Servicio de Mecánica Mantención Track S.A.,” Rol de la causa: 541-2006 (Chile) at

Limitations gives the party “a reasonable time after it is promulgated for bringing

Revista De Derecho Y Jurisprudencia, Núm. 2-2006, diciembre 2006.).

actions on such pre-existing contract rights.”).

210 Id. at 350 (referring to the case “Autopista Central S.A. con Servicio de Mecánica

215 Id. at 2386.

Mantención Track S.A.,” Case No. 541-2006).

216 Black, supra note 4, at 737-8.

211 Hunting, supra note 7, at 43-4 (referring to statutes of limitations, statutes of

217 Page, supra note 15, at 2406.

frauds, statutes forbidding usury contracts, gambling contracts, and contracts by

218 Id.

minors).

219 Id. at 2408.

207 Cited in Juan Figueroa, supra note 49, at 261.
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Recent United States federal case law has
reiterated that the Contract Clause applies
only to existing, not to future, contracts.220
Past regulatory interference with a specific
industry or sector of the economy has served
to vitiate a strict application of impairment
analysis.221 What seems to be relevant is the
parties’ expectation of future regulation; this
is key to a determination of how substantial an
impairment is.222
It is important to mention that the Chilean
Civil Code does not contain a provision on
the retroactivity of laws. The LREL filled this
vacuum in 1861, that is, four years after the
promulgation of the Civil Code. The LREL
is based on the “traditional [retroactivity]
doctrine,” also called the “doctrine on
acquired rights and mere expectations.”223 The
LREL established the principle of the nonretroactivity of the law224 in article 22, which
provides that, “the law may only provide for the
future and shall never have retroactive effect.”
This principle has been held to be mandatory to
the Chilean State and to all of Chilean society,225
and to constitute an exclusive mandate to judges
220 Montague, supra note 204, at *8 (“As interpreted, the Clause does not apply
to limit the ability of state and local governments to regulate the terms of future
contracts; its scope only covers government interference with already existing
contracts.”).
221 Campanelli v. Allstate Life Insurance Company, 322 F.3d 1086, 1098 (9th Cir.
2003) (“In determining the extent of the impairment, a court must consider ‘whether
the industry the complaining party has entered has been regulated in the past.’ [citing
Energy Reserves Group v. Kansas Power & Light, 459 U.S. 400, 411 (1983).] If the
industry has been heavily regulated, then the impairment is less severe because
‘“[o]ne whose rights, such as they are, are subject to state restriction, cannot remove
them from the power of the State [sic] by making a contract about them.’”)
222 Equipment Manufacturers Institute v. Janklow, 300 F.3d 842, 857-858 (8th
Cir. 2002) (“Parties’ expectations of future regulation are important in determining
whether contractual rights are substantially impaired because parties bargained for
terms in the contract based on those expectations; if those expectations were fulfilled,
the Court will not relieve parties of their obligations.”).
223 Jorge Barahona, supra note 28, at 50.
224 Subordinated Debt Case, Rol de la causa: 207 at §4 (“[T]he application in this
manner of the principle of no retroactivity has a considerable practical importance,

since subsequent laws providing for retroactive
effect may override the LREL or any other
previous law in any given matter. However,
absent a constitutionally-sanctioned nonretroactivity doctrine, it would be apparently
permissible for the Chilean legislature to impair
contracts by passing legislation with retroactive
effects. However, as already seen, through the
combination of constitutional provisions under
the Constitution of 1925 and later under the
Constitution of 1980, Civil Code provisions,
and LREL’s articles 12 and 22, Chilean courts
developed a highly sophisticated doctrine
aimed at protecting contractual rights under
the umbrella of right to property provisions.
However, that doctrine is far from being
sufficiently comprehensive to protect property
rights threatened under any manner of modern,
complex legal, or administrative requirements.
7.4. The Three-Prong Test for Deciding
an “Impairment of Contracts” in the
United States
7.4.1. First Requirement: Substantial
Impairment
An impairment that is not substantial, such as
a state regulation that restricts a party to the
gains it reasonably would have expected from a
contract, does not violate the Contract Clause.226
This follows from Allied Structural Steel Co. v.
Spannaus (1978),227 in which the plaintiff was
a company whose employee pension plan was
affected by a law228 that retroactively increased
the monetary obligations of companies with
an employee pension plan. The plaintiff
argued that the new law would have the effect
of either forcing the company to terminate
the employee pension plan or to close its
Minnesota facility. The Supreme Court ruled
that the state law substantially impaired the
company’s contractual relations, because it had
based its annual contributions to its employees’
pension fund on the contractual terms, and the
law retroactively modified the funding needed,

since this principle alone may provide an absolute confidence in the efficacy of
contracts, which is indispensable for the security of legal transactions, to which

226 Energy Reserves Group v. Kansas Power & Light, 459 U.S. 400, 411 (1983).

progress and social improvement are connected.”).

227 Allied Structural Steel Co. v. Spannaus, 438 U.S. 234 (1978).

225 Transelec, Rol de la causa: 505-06 at §7.

228 Id. at 236-40.
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rendering the past contributions inadequate.229
The Court thus concluded that the law violated
the Contract Clause.
Later, another important decision was Energy
Reserves Group, Inc. v. Kansas Power & Light
Co. (1983), which involved long-term contracts
entered into for the sale by Energy Reserves
Group (ERG) of natural gas to Kansas Power
& Light. The contracts included clauses that
permitted the prices to rise under certain
circumstances. In 1979, the State of Kansas
enacted price controls that prevented ERG
from charging the higher prices that otherwise
would have been allowed under the contract.
ERG argued that the law violated the Contract
Clause.230 The Supreme Court found that in light
of the regulatory background of substantial
and extensive regulation that existed when the
contracts were entered into in 1975, ERG had no
reasonable expectation that the price escalator
clauses would not be affected by government
regulation. Therefore, the Court concluded,
there was no substantial impairment of ERG’s
contractual rights.231

the contractual terms,234 whether the contract
changes are “of degree and not kind,”235 or
whether police powers are exercised to tackle
economic emergencies236 or crises,237 either
permanent or temporary.238 Another important
element is whether the sector of the economy
in which the impairment occurs is “heavily
regulated.”239 In this latter instance, the
parties are deemed to have a less reasonable
expectation that impairment would not take
place.240
Perhaps the United States Court of Appeals
for the Fourth Circuit best summarized the
uncertainty of the substantiality analysis test
when it opined in 1993 that:
The Supreme Court, however, has
provided little specific guidance as
to what constitutes a “substantial”
contract impairment. It is clear that
not all impairments are substantial
234 Id. at 898 (“Whether the Gas Company has suffered a substantial impairment
turns on whether the exercise of the police power in this case materially changed the
terms of the contract.”).

Federal courts have been quite creative in their
interpretations of the Contract Clause while
being mindful of the precedents laid down by
the United States Supreme Court. For example,
the Court of Appeals for the Fifth Circuit held
in 2010 that “‘[Under the Contract Clause,]
total destruction of contractual expectations
is not necessary for a finding of substantial
impairment.’”232
Thus, the substantiality analysis pivots around
ideas related to the importance or essence
of the affected contract right,233 whether the
exercise of the police power materially changes

235 Id. at 895 (“Changed circumstances and important government goals do not
make an impairment reasonable if the changed circumstances are ‘of degree and not
kind.’”).
236 Baltimore Teachers Union v. Mayor of Baltimore, 6 F.3d 1012, 1015 (4th Cir.
1993) (“Analyzing Baltimore’s action within this framework, we agree with the district
court that the City substantially impaired an extant contract with its teachers and
police. We conclude, however, affording the requisite degree of deference to the City’s
legislature, that the impairment was in exercise of the City’s legitimate powers and
thus permissible under the Contract Clause.”).
237 United Automobile v. Luis A. Fortuño, 677 F.Supp.2d 530, 531 (D.P.R. 2009)
(“The Court finds that the layoffs proposed by Law 7 are a cost-cutting and/or
reorganization measure. As such, they fall under the reorganization exception….The
layoffs are simply the method chosen by the government to solve the aforementioned
financial crisis.”).
238 Baltimore Teachers Union, 6 F.3d at 1020 (“The public purpose justifying an
impairment of contract need not be ‘an emergency or temporary situation,’ although

229 Id. at 246-7.

the existence of an emergency is of course relevant.” (citing Energy Reserves Group v.

230 Energy Reserves Group, 459 U.S. at 403-9.

Kansas Power & Light, 459 U.S. 400, 412 (1983).)).

231 Id. at 413-6.

239 Campanelli v. Allstate Life Insurance Company, 322 F.3d 1086, 1098 (9th Cir.

232 United Healthcare Insurance Co. v. Angele Davis, 602 F.3d 618, 628 (5th Cir.

2003) (“The severity of the impairment is significantly mitigated, however, by the

2010).

fact that the California insurance industry is heavily regulated.”). See also Calfarm

233 Southern California Gas Company, v. City of Santa Ana, 336 F.3d 885, 890 (9th

Ins. Co. v. Deukmejian, 258 Cal.Rptr. 161, 771 P.2d, 1247, 1262 (1989) (“Insurance,

Cir. 2003) (“An impairment of a public contract is substantial if it deprives a private

moreover, is a highly regulated industry, and one in which further regulation can

party of an important right, [or] thwarts performance of an essential term, [or]

reasonably be anticipated.”).

defeats the expectations of the parties, [or] alters a financial term[.]”)

240 Id.
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for
Contract
Clause
purposes.
“Technical” impairments, for example,
do not necessarily rise to the level
of constitutional violations. See id.
(“Minimal alteration of contractual
obligations may end the inquiry at its
first stage.”); see also United States
Trust, 431 U.S. at 21, 97 S.Ct. at 1517 (“A
finding that there has been a technical
impairment is merely a preliminary step
in resolving the more difficult question
whether that impairment is permitted
under the Constitution.”). By the same
token, there is plainly no requirement of
total repudiation. See Energy Reserves
[Group], 459 U.S. at 411, 103 S.Ct. at
704 (“Total destruction of contractual
expectations is not necessary for a
finding of substantial impairment.”);
United States Trust, 431 U.S. at 26, 97
S.Ct. at 1519. The ground between these
spectral ends, though, has yet to be
charted with any precision.241
In the case of Chile, the Constitutional Tribunal
decided in 1982 one of the first cases explicitly
applying article 19 §24 to contractual rights
under the Chilean Constitution of 1980. Unlike
Allied Structural, in the Chilean case the bill
was aimed at reducing the size of government
pensions for Chilean pensioners. The Tribunal
declared the constitutionality of the bill
based on the argument that adjustments of
pension plans “were not a part of the right to
social security in itself.”242 In this way, the
Tribunal analyzed the “essence” of contractual
rights under the constitutional guarantee of
property rights (viz., the right to property), and
determined that no “substantial” impairment
existed for constitutional purposes.
7.4.3. Second Requirement: Significant
and Legitimate Public Purpose

passed to remedy a general social or economic
problem, and not to benefit special interests.243
This key precedent was also reinforced in the
case of Allied Structural (1978), in which the
United States Supreme Court found that there
was no showing that the “severe disruption of
contractual expectations [retroactive increase
in employee pension plans] was necessary to
meet an important general social problem.”244
Later in 1983, in Energy Reserves, the Supreme
Court ruled that Kansas’ price controls rested
on significant and legitimate state interests in
protecting consumers from price increases.245
In 2010, the Court of Appeals for the Fifth
Circuit clarified that the exercise of a state’s
police power needs to be aimed at “remedying
a broad and general social problem”246 and not
merely to serve “a narrow group or a special
interest.”247
Other United States federal courts of appeals
have mentioned other grounds for the
admissibility of states’ police powers under the
Contract Clause, such as “public welfare;”248
“a broad societal interest;”249 and “a broad
and general social or economic problem.”250
243 Id. at 411-2.
244 Id. at 247.
245 Id. at 416-7.
246 United Healthcare Insurance Co. v. Angele Davis, 602 F.3d 618, 630 (5th Cir.
2010) (“To justify impairing a contract with the state, the law’s public purpose must
be one that implicates the state’s police power, such as by remedying a ‘broad and
general social problem[.’] Lipscomb, 269 F.3d at 504-05. Providing a benefit to a
narrow group or special interest is insufficient justification. Id.”).
247 Id.
248 Campanelli v. Allstate Life Insurance Company, 322 F.3d 1086, 1100 (9th Cir.
2003) (“Under the California Constitution, a statute can only be applied retroactively
to impair vested rights if retroactive application ‘reasonably could be believed to be
sufficiently necessary to the public welfare as to justify the impairment.’”).
249 Equipment Manufacturers Institute v. Janklow, 300 F.3d 842, 859 (8th Cir.
2002) (“Because a substantial impairment of pre-existing contractual rights exists,
[the state] must demonstrate a significant and legitimate public purpose[.]”).
250 Lipscomb, v. Columbus Municipal Separate School District, 269 F.3d 494,
504 (5th Cir. 2001) (“A State can only justify a substantial impairment of contracts

A significant and legitimate public purpose
would usually occur when the measure is

with a ‘significant and legitimate public purpose behind the regulation, such as the
remedying of a broad and general social or economic problem[.]’ [citing Energy
Reserves Group v. Kansas Power & Light, 459 U.S. 400, 412 (1983).] The problem

241 Baltimore Teachers Union, 6 F.3d at 1017.

need not be ‘an emergency or temporary situation,’ and ‘the elimination of unforeseen

242 Jorge Barahona, supra note 26, at 57 (referring to Rentas Vitalicias, Rol de la

windfall profits’ is a legitimate state interest sufficient to justify state impairment of

causa: 334.).

contracts.” [citing Energy Reserves Group, 459 U.S. at 412]).
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However and as a general rule, courts do exercise
self-restraint on the topic of impairment of
contracts by deferring to legislatures for the
ultimate determination on when and how to
exercise their police powers.251 But, again, such
deference is strongly limited when dealing with
public contracts.252

In both the
United States
and Chilean
systems,
jurisprudence
broadly
recognizes
the role of
contracts as
an essential
element of
societal life.

In the case of Chilean jurisprudence, the test
equivalent to the United States “significant
and legitimate public purpose” is expressly
established in the Constitution of 1980: article
24 § 19, authorizes the restriction of property
rights under the concept of the “social function
of property.” This latter notion, according to
that provision, “includes all the requirements
of the Nation’s general interests, the national
security, public use and health, and the
conservation of the environmental patrimony.”
Chilean courts, accordingly, have interpreted
the “significant and legitimate public purpose”
expressly along the lines of the aforementioned
language of article 24 § 19. More on the topic is
reviewed in Section 8.2 infra.
7.4.4. Third Requirement: The Law
or Regulation Must be a Reasonable
and Appropriate Means to Achieve
A Significant and Legitimate Public
Purpose
To meet this requirement, United States courts
treat government contracts differently from
private contracts.253 With respect to general
economic and social considerations, courts
usually defer to legislative judgment as to the
necessity and reasonableness of a particular
action. Such deference has not been deemed to
be appropriate when the state is a party to the
contract in question, because the state’s self-

interest is at stake.254 In these cases, the state’s
behavior is still subject to careful consideration
by United States courts.255
The key case of United States Trust Co. v.
New Jersey, decided by the Supreme Court in
1977, involved a New Jersey law passed during
the energy crisis of 1974. The New Jersey law
repealed a 1962 law that limited the extent to
which the New York Port Authority subsidized
rail passenger transportation. Port Authority
bondholders argued that the 1974 repeal law
violated the Contract Clause.256 Because this
case involved a municipal bond contract, the
Court declined to defer to the state legislature’s
judgment of necessity and reasonableness.257
The Court found that the state had other
alternatives available to meet its objectives,
such as modifying (rather than repealing) the
1962 law or adopting alternative means of
improving mass transit.258 It also noted that the
repeal of the 1962 law could not be considered
reasonable due to changed circumstances,
because the state legislature in 1962 could have
anticipated the likely future need for mass
transit.259 The Court thus found the 1974 New
Jersey law violated the Contract Clause.
Moreover, a year later in Allied Structural, the
Supreme Court elaborated further that the law
in question was not enacted to protect a broad
societal interest, but rather had a very narrow
focus, applying only to a small number of
254 United States Trust Co. v. New Jersey, 431 U.S. 1, 22-3 (1977). See also United
Healthcare Insurance Co. v. Angele Davis, 602 F.3d 618, 627 (5th Cir. 2010) (“We do
not defer completely to the legislature’s judgment because of the possibility that the
state is acting in its own self interest regarding the contract.”).
255 United Automobile v. Luis A. Fortuño, 677 F.Supp.2d 530, 535 (D.P.R. 2009)
(“[A] state must do more than mouth the vocabulary of the public weal in order to
reach safe harbor; a vaguely worded or pretextual objective, or one that reasonably

251 Baltimore Teachers Union v. Mayor of Baltimore, 6 F.3d 1012, 1021 (4th Cir.

may be attained without substantially impairing the contract rights of private

1993) (“The authority of the states to impair contracts, to be sure, must be constrained

parties, will not serve to avoid the full impact of the Contracts Clause.”). See also

in some meaningful way. The Contract Clause, however, does not require the courts

John J. Mascio v. Public Employees Retirement System of Ohio, 160 F.3d 310, 314

–even where public contracts have been impaired—to sit as superlegislatures[.]”).

(6th Cir. 1998) (“Where the state is a party to the contractual obligation in question,

252 Id. at 1019 (“The Court has never expressly stated that any deference is owed

‘complete deference to a legislative assessment of reasonableness and necessity is not

legislative judgments in the context of public contract impairment. However, [this

appropriate because the State’s self-interest is at stake.’”).

is] the most reasonable inference one gains from comparing its characterization in

256 United States Trust Co., 431 U.S. at 4-14.

United States Trust of the deference due legislative judgments in the private contract

257 Id. at 24-5.

context[.]”).

258 Id. at 30.

253 Id.

259 Id. at 31-2.
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employers260 [retroactive increase in employee
pension plans], and therefore did not meet
the reasonableness test. In 1983, in the case of
Energy Reserves, the Supreme Court ruled that
the means used by the state to achieve its goals
were reasonable,261 and consequently rejected
ERG’s claim that the Kansas law violated the
Contract Clause.
Federal appellate courts throughout the country
have broadly followed the reasonableness and
appropriateness standards established by the
Supreme Court in United States Trust Co.
and Allied Structural.262 Furthermore, after
the aforementioned controlling decisions of
the Supreme Court, federal circuit courts of
appeals have become increasingly stringent in
their requirement of “severity” to determine
the unreasonableness of the contract
impairment.263 In this vein, for instance, in 2011
the United States Court of Appeals for the First
Circuit strongly upheld this constraint, calling
it “a critical inquiry.”264
8. Exceptions to the Constitutional
Protection of Contracts in Both the
American and Chilean Systems
260 See generally Allied Structural Steel Co. v. Spannaus, 438 U.S. 234, 248-250
(1977).
261 See generally Energy Reserves Group v. Kansas Power & Light, 459 U.S. 400,
418-9 (1982).
262 Pendergraph v. North Carolina Department of Revenue, 2011 WL 1678063, *3
(N.C.Super. 2011) (Unpublished opinion) (“It is well settled in North Carolina that

8.1. United States “Police Powers” as a
Restriction to Constitutional Protection
of Contracts
Many States’ constitutions contain a Contract
Clause mirroring that of the United States
Constitution, and typically the States’ highest
courts interpret their own Contract Clauses
along the lines of the United States Supreme
Court’s interpretations.265
Historically, United States Courts recognized
early on the restrictions placed by Natural Law on
States’ police powers to adopt legislation aimed
at protecting “public health, safety, morals,266
and welfare generally.”267 Nonetheless, there
was countervailing consideration that the
Contract Clause had not established a blanket
prohibition of the States for intervening
in private contracts. Accordingly, several
decisions held that the very existence of the
States depended on the extent of their powers
over private citizens. Thus, it was sustained
that states could not “contract away their power
of eminent domain, or their police power, nor
any of their power to supervise and regulate the
forms of administering justice … [and that they
could not] contract concerning governmental
subjects.”268 It was also expressed that there
was “no contract between the state and its
citizens as to what taxes shall be imposed[.]”269

in our substantial impairment analysis [under the Contract Clause] is the extent

Despite the strong language of the restrictions
invoked by United States courts over
contractual freedom, some United States courts
have repeatedly and consistently held that State
supremacy powers must be “exerted for the

to which the law upsets the reasonable expectations the parties had at the time of

265 Montague v. Dixie National Life Insurance Company, 2011 WL 2294146 at *8

contracting, regarding the specific contractual rights the state’s action allegedly

(D.S.C. 2011).(“South Carolina’s Constitution also contains a Contract Clause, which

impairs.”).

bars the State from passing laws that impair the obligations of contracts, S.C. Const.

263 United Automobile v. Luis Fortuño, 633 F.3d 37, 48 (1st Cir. 2011) (“One reason

art. I, § 4, and the South Carolina Supreme Court has followed federal precedent

why plaintiff victories are rare is that courts are not in a good position to determine

construing the federal Contract Clause in interpreting the Contract Clause of the

the unreasonableness of the impairment unless it is particularly severe.”).

South Carolina Constitution.”).

264 Id. at 45 (“Even though we assume arguendo that there was an impairment, and

266 Page, supra note 15, at 2405.

that the impairment was substantial, ascertaining the severity of the impairment is

267 Ethan Shenkman, Could Principles of Fifth Amendment Takings Jurisprudence

still a critical inquiry in determining whether a state action is a reasonable means of

Be Helpful in Analyzing Regulatory Expropriation Claims Under International

advancing a public purpose.”). See Energy Reserves Group v. Kansas Power & Light,

Law? 11 N.Y.U. Envtl. L.J. 174, 187 (2002-2003).

459 U.S. 400, 411 (1983). (“The severity of the impairment is said to increase the level

268 Hunting, supra note 7, at 52 (citing Stone v. Mississippi, 101 U.S. 814 (1879)).

of scrutiny to which the legislation will be subjected.”).

269 Black, supra note 4, at 726.

employees whose rights in the retirement system have vested have a relationship with
the State that is contractual, and absent an important interest that is reasonable and
necessary, the State cannot impair this right.”). See also United Healthcare Insurance
Co. v. Angele Davis, 602 F.3d 618, 627 (5th Cir. 2010) (“An important consideration
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common good and welfare[.]”270 As a result,
provisions in charters or statutes in which a
State “barters away its powers of sovereignty,
such as the police power, the power of taxation
or the power of eminent domain” were
considered null and void.271 But at any rate, the
determination of the legitimacy of state powers
is a matter of federal and not state law.272
8.2. The “Social Function of Property”
as a Restriction of Contractual Rights in
Chile
In the case of Chile, courts have recognized that
the Constitution of 1980 established a delicate
balance between legitimate public interests
and the defense of private property.273 In effect,
the Chilean Supreme Court has interpreted
the constitutional rule on the intangibilidad
of contracts not as an absolute norm devoid of
exceptions. Quite the opposite, that Court has
held that private property must not be made to
further arbitrariness.274 It has also recognized
that “[T]he fact that a right originates in a private
contract and not in a law”275 does not constitute
an obstacle to determining, according to the
Constitution, that restrictions may be imposed
based on the notion of the social function of
the property, and based on national or public
interest. Consistent with this, the same Court
held in 2007 that,

usual practices in our legal system, such
as that of granting, by law, new labor
or social security benefits to workers
payable by their employers.276
In this sense, the Chilean Constitution of
1980 created a unique restriction on property
rights. In fact, article 19 §24 provides, in
part, that [“O]nly the law may establish the …
limitations and obligations derived from [the
property’s] social function.” This constitutional
provision has been repeatedly ratified by the
Chilean Constitutional Tribunal, which in 2006
sustained that “there is nothing in the nature
of the right to property over incorporeal things
prohibiting to limit them based on the social
function of property.”277
The remote source of the social function
restriction is found in the Scholastic writings
of Catholic theologians and canon lawyers,
who sought to moralize contracts278 beyond the
strictness of the Roman Law concept of contract.
This way, the Social Doctrine of the Catholic
Church served as the moral background for the
constitutional design of the notion of the “social
function” of the property. As a scholar notes,
[I]f we analyze the political-ideological
aspects regarding ownership within the
last 20 or 30 years in our country [Chile],
we find that most of them are inspired by
the emphasis on the essential teachings
of the Social Doctrine of the [Catholic]
Church. While socialistic theories
have placed greater emphasis on the
concept of ‘social function’ proposed by
the doctrine, more traditional groups
have emphasized the recognition and
protection of the right of the owner.279

To sustain the absolute intangibilidad
of the rights arising from contracts not
only lacks a constitutional foundation,
but would require to sustain as
constitutionally permitted countless
270 Id. at 727.
271 Donnelly, supra note 138, at 133.
272 Lipscomb v. Columbus Municipal Separate School District, 269 F.3d 494, 512
(5th Cir. 2001) (“[W]hether state powers are legitimate justifications for impairment
of contracts is a question of federal, not state, law.”).
273 Transelec, Rol de la causa: 505-06 at § 17.
274 Decision of the Chilean Constitutional Tribunal on Catalytic Vehicles, Case No.

The
Chilean
constitutional
provisions
authorizing limitations to the right to
property distinguish between “limitations and

325 (Unconstitutionality Writ Submitted by Several Senators for the Tribunal to
Resolve the Constitutionality of Supreme Decree No. 20 of the Ministry of the General

276 Id. at § 18.

Secretariat of the Presidency of January 22, 2001, published in the Diario Oficial

277 Id. at § 17.

[Official Gazette] on April 12, 2001, According to Article 82, No. 5, of the Political

278 Jorge López, supra note 30, at 260-1 (referring to Saint Thomas of Aquinas in

Constitution of the Republic (Santiago, June 26, 2001)).

particular).

275 Transelec, Rol de la causa: 505-06 at § 19.

279 Arturo Fermandois, supra note 19, at 260.
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obligations” imposed over private property
that trigger the government’s obligation to
compensate the owner, from those which
do not.280 As the Chilean Supreme Court has
stated, the difference resides in whether such
“limitations and obligations” imposed by the
law affect the essence of the right to property,
with measures that might:
[D]eny or severely curtail the right
to use, to enjoy, or to dispose of the
property, restricting some of these
attributes with measures such that the
owner becomes a dependent of the
public authority [or] deprive [him] of the
ability to manage [thus arriving at] the
effective deprivation of property or any
of its three attributes, as a result of acts
of authority not accepted or condoned
by the owners, and that are not included
in the legal rights that form the social
function of property.281
On the other hand, in 2004 the Chilean
Supreme Court interpreted the concept of the
“general interests of the Nation” to uphold a law
imposing restrictions on private property based
on its declaration as a “Historic Monument,”
and rejecting the claims of the private party.282
In the same decision the Court affirmed that
the notion of “general interests of the Nation”
“cannot become so protean as to fit all of the
restrictions that the legislature wants to impose
on the property.”283 The Court further added
that:
[T]he general interests of the Nation
expresses a legal right that is directly
related to the entire Nation, as a whole,
and never, however important, with a
section of it, and that relates basically to
the greater benefit of the global political
society as a whole, without reference to
280 Transelec, Rol de la causa: 505-06 at § 6 (“A law affecting the attributes that the
owner has over the object of his property entails impairing the essence of the contract,
and therefore, constitutes an expropriation of such property that constitutionally

social categories or groups, economic or
of other nature.284
However, the Chilean Supreme Court has
understood that these exceptions “must always
be interpreted and applied restrictively.”285 Yet
in 2004, the Supreme Court affirmed that the
legislature may never, “without legal objection,
take refuge in a pretended general interest in
order to tax private property with restrictions
or obligations that the Constitution of 1980
specifically authorized only in very exceptional
situations.”286
Conclusion
Our analysis has sought to identify the
areas where the constitutional doctrines of
impairment of contracts and intangibilidad
of contracts converge and diverge in both
constitutional systems. Not to our surprise, the
points of similarity are more numerous than not.
This article has shown how the constitutional
history and current constitutional framework
of the United States and Chile share in the
common tradition of the Western legal world
concerning the respect and protection of
contracts. In effect, the United States, from the
outset of its existence, through the vigorous
jurisprudence of United States Supreme Court
Chief Justice John Marshall and Associate
Justice Joseph Story, has seen its Supreme
Court take an active role in shaping a solid
defense of private initiative and contractual
rights. Admittedly, this approach underwent
changes during the antebellum and postbellum
Civil War era, as well as during the period of the
New Deal.
In the case of Chile, the Chilean Supreme
Court articulated very early its defense of the
intangibilidad of contracts, and contributed
this jurisprudence to Chile’s early constitutional
development. In the twentieth century, during
the late sixties and early seventies, setbacks
occurred affecting the firmness of the doctrine,

must be compensated for by the State.”).
281 Inmobiliaria Maullín Limitada, Rol de la causa: 4.309 at 215§ 6, ¶ 2.

284 Rentas Vitalicias, Rol de la causa: 334 at § 22.

282 Id. Dissenting opinion, § 6.

285 Miguel Fernández, supra note 173, at 29.

283 Id. § 6 ¶ 3.

286 Inmobiliaria Maullín Limitada, Rol de la causa: 4.309 at § 6, ¶ 3.
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but the trend during the last thirty years under
the Constitution of 1980 has been clearly on the
side of its support.
The traditional Chilean approach to the
protection of property rights before regulatory
changes is based on the French distinction
between “consolidated rights” and “mere
expectations.” The effect of this criterion is
more rhetorical than real. For this reason, as
of late, the Chilean Constitutional Tribunal
has looked to other different doctrinal sources
developed within Chilean and comparative
constitutional literature. It is in this context
that the Chilean Constitutional Tribunal, and
sometimes ordinary Chilean courts, have used
the “essential content” principle, the “legitimate
expectations” principle, and the proportionality
test, which has already been reviewed.

To conclude, in both the United States and
Chilean systems, jurisprudence broadly
recognizes the role of contracts as an essential
element of societal life, but also preserves the
power of “the State” (in Chile, the unitary state; in
the United States, both the federal government
and the constituent states) to regulate private
affairs in order to protect the public interest.
In both the United States and Chile these
restrictions have been interpreted with an aim
to restrict retroactivity and to protect a private
party’s reasonable expectations. Ultimately, the
concepts of “police powers,” or “social function
of property” may yet be the subject of novel
interpretations, but retain different degrees of
restricted application in both systems.
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