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Introduction 

 

On June 30, 2022, the U.S. Supreme Court released its opinion in West Virginia v. 

Environmental Protection Agency (EPA). In a majority opinion written by Chief Justice 

Roberts, the Court ruled that Section 111(d) of the Clean Air Act does not authorize the 

EPA to enact regulations on the U.S. energy generation sector that prioritize certain types 

of power generation that emit less or no carbon, like wind and solar, over others that do, 

like coal. Closely watched by environmentalists, industry, and executive power experts, 

the case has potential ramifications for the scope of Executive Branch authority to curb 

carbon emissions in the power generation sector specifically and for executive agency 

authority pursuant to federal legislation more generally. 

 

Background – the Clean Air Act 

 

With a “goal . . . to ‘speed up, expand, and intensify the war against air pollution’ in all its 

forms,” 1  Congress gave the federal government authority over “federal programs 

regarding air pollution control” through the 1963 and 1970 Clean Air Acts and their 

associated amendments (the Clean Air Act). Subsequent federal litigation confirmed that 

this authority includes regulating greenhouse gases (GHGs) from certain sources and 

recognized that scientific studies have connected these gases with global climate change.  

 

For example, in the landmark 2007 case of Massachusetts v. EPA, the Court confirmed 

that the Clean Air Act gives the EPA authority to regulate greenhouse gases from cars, 

holding that these GHGs fall within the Act’s definition of “air pollutants.”2 In so doing, the 

Court recognized that the Intergovernmental Panel on Climate Change (IPCC)3 and other 
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expert entities had concluded there was a connection between greenhouse gas 

emissions and global climate change. 

  

In 2014, the Court ruled 7-2 in Utility Air Regulatory Group v. EPA that the Clean Air Act 

authorizes the EPA to regulate GHGs from new and modified power plants that have to 

get permits for their air pollutants, and may require certain sources to use the best 

technology available to limit their GHG levels. By a 5-4 split, however, the Court also 

concluded the EPA had exceeded its authority in trying to change certain GHG emissions 

thresholds under the Act. The Court cautioned that while the EPA has the authority to 

regulate GHGs in some contexts, it does not necessarily have the authority to regulate all 

forms of GHGs in all contexts.  

 

“Clean Power Plan” Litigation and West Virginia v. EPA  

 

Recognizing the connections between GHGs and climate change, President Obama and 

the EPA proposed the Clean Power Plan (CPP) in 2014, which sought to use the Clean 

Air Act to lower U.S. power generation-carbon emissions by 32 percent from 2005 levels 

by 2030. Under Section 111 of the Clean Air Act,4 the EPA may define the “best system 

of emission reduction [(BSER)] (taking into account the cost of achieving such reduction 

and any non-air quality health and environmental impact and energy requirements)” for 

certain pollutants produced by power plants that the Agency has determined to be 

“adequately demonstrated” for certain facilities.5 CPP was going to use the EPA’s BSER 

authority to encourage companies to install emissions controls at the plant level and, for 

existing plants, to shift the power generation sector away from coal to cleaner forms of 

energy. Before CPP could be put into effect, however, numerous state attorneys general 

and power generation companies challenged the policy in federal court. In February 2016, 

SCOTUS stayed CPP and sent the matter back to the lower courts.  

 

While the case was pending, administrations changed. Under the Trump administration, 

the EPA concluded that Section 111 does not authorize the EPA to engage in emissions-

regulation at the sector-level; rather, EPA standards needed to be limited to technical 

measures “inside the fence” of power plant facilities.6 The EPA, then headed by Andrew 

Wheeler, accordingly generated a new policy that hewed to this narrower interpretation 

of the statute. Litigation continued, and the U.S. Circuit Court of Appeals for the District 

of Columbia ultimately struck down the Trump EPA’s repeal of CPP.  

 

Notwithstanding the Circuit’s ruling that opened the door to re-enlivening the CPP, the 

Biden administration stated that it did not have any intentions of doing so, especially 

because by 2019, the sector had already hit the emissions targets that CPP had aimed 

https://www.supremecourt.gov/opinions/13pdf/12-1146_4g18.pdf
https://www.scotusblog.com/2014/06/opinion-analysis-epa-mostly-wins-but-with-criticism/
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https://archive.epa.gov/epa/cleanpowerplan/fact-sheet-overview-clean-power-plan.html
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for by 2030.7 Instead, it intended to engage in new rule making on the issue. That process, 

however, was put on hold pending the outcome of West Virginia. 

 

In a 6-3 decision by Chief Justice Roberts, the Court ruled that the EPA did not have the 

authority under Section 111(d) of the Clean Air Act to enact rules that preferenced some 

types of power generation over others. The Court reached that conclusion drawing upon 

what had been referred to by the Trump administration and some lower courts as the 

“major questions doctrine.” This was the first time a Supreme Court majority directly 

applied the doctrine, but Roberts explained that there are “‘extraordinary cases’ . . . in 

which the ‘history and the breadth of the authority that [the agency] has asserted,’ and 

the ‘economic and political significance’ of that assertion, provide a ‘reason to hesitate 

before concluding that Congress’ meant to confer such authority.”8 Under the doctrine, 

where such “economic and political” questions are raised, “something more than a merely 

plausible textual basis for the agency action is necessary. The agency instead must point 

to ‘clear congressional authorization’ for the power it claims.”9 The majority concluded 

that the Section 111(d) language at issue was insufficiently precise to rise to “clear 

congressional authorization” and rebut the presumption that Congress did not delegate 

such power.10  

 

The majority left open multiple key questions with implications for future executive 

regulation, including specifics on what constitutes a “major question” of “economic and 

political significance” and what kind of language Congress needs to use “to empower an 

agency to make a radical or fundamental change to a statutory scheme” or otherwise 

“make clear” its delegation of major policy to the Executive.11  

 

In a meticulously cited dissent, Justice Kagan strongly disagreed with the majority’s 

reasoning and the Court’s inaugural application of the major questions doctrine, 

particularly to an EPA action directly connected with Executive Branch efforts to address 

the threats posed by climate change. Bookending the dissent emphasizing the threats 

and high stakes posed by climate change, Kagan opened her dissent by stating, “[c]limate 

change’s causes and dangers are no longer subject to serious doubt. Modern science is 

‘unequivocal that human influence’—in particular, the emission of greenhouse gases like 

carbon dioxide—‘has warmed the atmosphere, ocean and land.’”12  

 

After walking through the evolution of Section 111 and subsequent efforts of the EPA—

as the agency with experts on climate science and environmental regulation—to regulate 

GHGs in the face of climate change, Kagan concluded: “Congress … broadly authorized 

EPA in Section 111 to select the ‘best system of emission reduction’ for power plants. 

The ‘best system’ full stop – no ifs, ands, or buts of any kind relevant here.”13 She ended 
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the dissent with a final word of caution, stating that today, “[t]he Court appoints itself—

instead of Congress or the expert agency—the decision-maker on climate policy. I cannot 

think of many things more frightening.”14 

 

Implications 

 

Climate scientists have warned in the strongest terms that failure to keep average the 

global temperature rise to 1.5C or less above pre-industrial levels may have catastrophic 

global physical, political, and economic consequences, and achieving that goal requires 

significant GHG reductions. The United States is the second largest carbon emitter in the 

world and 25 percent of the country’s GHG emissions are from fossil-fuel based power-

generation, making reduction of U.S. power generation GHGs crucial to United States’ 

overall efforts to reduce its national GHG footprint.15 

 

To that end, in April 2021, the United States pledged, as a party to the 2015 Paris 

Agreement, to reduce its GHG emissions by 50 percent by 2030, compared to its 2005 

levels. The Biden administration has also set a goal for the U.S. power sector to be “100% 

carbon-pollution free” 16  by 2035 and “net zero” 17  nationwide by 2050. Expert have 

concluded that a 50 percent reduction is possible, but only through policy actions across 

all sectors of the economy and society.18 

 

Against this backdrop, climate policy experts watched the West Virginia v. EPA litigation 

closely, concerned for its implications for GHG reduction. Contrary to early media 

coverage of the decision, the Court’s opinion is not a blanket prohibition on President 

Biden and the EPA from taking actions to curb carbon emissions. While the Court’s 

interpretation of the Clean Air Act will make it harder for this administration or any future 

president to regulate power generation emissions at the power sector-level, the ruling 

also did not abrogate the core holdings of Massachusetts v. EPA or Utility Air. Those 

decisions affirmed that the Clean Air Act gives the EPA authority to regulate GHG 

emissions in many ways, including regulating carbon emissions in plants that require 

permits. The Court also expressed comfort with “technology-based” approaches to 

regulation, including the EPA setting emissions “cap[s] based on the application of 

particular controls” that “regulated sources” could install.19 Many experts also agree that 

following West Virginia, the EPA can continue regulating at the plant-level in other ways 

under the Act, including increasing incentives for carbon capture use. 

 

The president also retains numerous other avenues for policy and action to curb 

emissions, including executive orders, public emergency declarations, 20  international 

agreements, and federal legislation. Indeed, President Biden had already issued multiple 

https://www.ipcc.ch/sr15/
https://www.cfr.org/in-brief/supreme-court-epa-west-virginia-ruling-delay-us-climate-change-action
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executive orders21  on climate security issues prior to West Virginia and had sought 

congressional support and funding for transformative climate policy programs. 

 

To public surprise, congressional discussions of a potential climate bill got new life after 

West Virginia. In late July, congressional leaders announced the Inflation Reduction Act 

(IRA), which contained the most ambitious climate security spending package in U.S. 

history. By August 12, 2022, both houses of Congress had passed it. Using more carrots 

than sticks, the IRA contains a host of specific congressional authorizations for tax and 

other monetary incentives to encourage the private sector, the power generation industry, 

and individuals to reduce carbon footprints and shift to clean energy. It further authorizes 

the Department of Energy to loan billions to the private sector to advance clean energy 

programs. The IRA also seeks to increase domestic capacity to produce clean energy 

technology, such as large batteries, by encouraging companies to source and develop 

the earth minerals necessary for those batteries from North America or U.S. trading 

partners. The IRA builds on Congress’ 2021 bipartisan infrastructure bill, which also had 

significant funding for green investments. With the 2022 United Nations Climate Change 

Conference fast approaching, the IRA may show the international community that the 

infrastructure legislation was not a one-off and give hope that the United States can meet 

its GHG reduction targets, notwithstanding West Virginia. 

 

Conclusion 

 

The West Virginia decision has sparked significant debate. While some praise the 

decision as an “overdue check” on the expansion of federal administrative authority, 

others caution that its reasoning undermines congressional intentions by curtailing the 

EPA's ability to take action to address climate change and will inhibit the ability of the EPA 

and other executive agencies to apply their subject-matter expertise pursuant to 

congressional legislation and congressional and executive policy on other matters. There 

has also been concern that without broad executive authority to take energy regulatory 

action, the United States may not be able to meet its obligations under the Paris Climate 

Agreement and continue to work with international partners to promote climate adaptation 

and resilience.  

 

West Virginia, however, does leave room for the EPA to take some significant emissions 

actions, and Congress’ subsequent passage of the IRA brings cause for cautious 

optimism that the United States can make domestic changes necessary to meet its 

climate goals and help build momentum globally for increased GHG reductions in line 

with its international agreement obligations.  

 

https://www.dentons.com/en/insights/alerts/2022/august/10/inflation-reduction-act-of-2022
https://www.atlanticcouncil.org/blogs/new-atlanticist/the-infrastructure-bill-is-just-the-start-these-congress-members-are-pushing-to-make-climate-action-bipartisan/
https://www.iwf.org/2022/07/01/scotus-drove-a-stake-through-the-heart-of-bloodsucking-bureaucracies/
https://www.scotusblog.com/2022/06/supreme-court-curtails-epas-authority-to-fight-climate-change/
https://www.scotusblog.com/2022/06/supreme-court-curtails-epas-authority-to-fight-climate-change/
https://www.natlawreview.com/article/us-supreme-court-s-decision-curtailing-regulators-may-raise-major-questions
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