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Introduction 

 

The February 2021 decision of the International Court of Justice (ICJ) in the Interpretation 

and Application of the International Convention on the Elimination of All Forms of Racial 

Discrimination case brought by Qatar against the UAE (Qatar v. UAE CERD case) 

contained a surprise in the preliminary objections judgment: the ICJ disagreed with the 

Committee on the Elimination of Racial Discrimination (CERD Committee) as to whether 

the Convention on the Elimination of Racial Discrimination (CERD) covered nationality-

based discrimination. Setting aside the question of whether the ICJ was right to so easily 

disregard the views of the Committee charged with interpreting the CERD and whether 

this decision was appropriate at the preliminary objections phase, the Court’s holding 

throws into doubt whether the CERD can be applied to nationality-based discrimination 

in the future, which in turn impacts other pending cases and a long list of domestic policies 

worldwide. This Insight identifies the reasons for this disagreement between the ICJ and 

CERD Committee in the context of nationality-based discrimination under human rights 

law. 

 

The Qatar v. UAE CERD Case 

 

This case grew out of a dispute between Qatar and a number of other states in the Gulf 

region, including the UAE, that alleged Qatar was sponsoring terrorism. Qatar denied that 
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it was doing so. In order to induce Qatar to change its policies, the states in the region 

imposed a variety of measures, including expelling Qatari nationals. Qatar adopted a 

multi-prong legal strategy to reverse these measures, approaching several courts and 

international organizations with a variety of claims. In the claim that Qatar submitted to 

the ICJ, it argued that the UAE was violating the CERD because the measures targeted 

Qatari nationals on the basis of their nationality.  

 

In the preliminary objections judgment, the Court held that the CERD did not prohibit 

discrimination on the basis of nationality. “Nationality” as such does not appear in the text 

of the Convention, though “national origin” does. The Court viewed an individual’s “current 

nationality”1 as a changeable political characteristic,2 out of line with the other listed 

characteristics in the CERD of “race, colour and descent.” In contrast, “national origin” in 

the CERD did not cover citizenship. Instead, “national origin” meant “a person’s bond to 

a national or ethnic group at birth”3 which is “inherent” and cannot change.4 Thus, the 

Court viewed the concept of “national origin” in the CERD as a characteristic more similar 

to the other listed characteristics and not political allegiance or the “legal attribute” of 

nationality.5 After all, the CERD preamble framed the objective of the Convention as an 

effort to combat colonization and theories of racial superiority.6In addition, the Court relied 

on article 1(2) of the CERD which states: “This Convention shall not apply to distinctions, 

exclusions, restrictions or preferences made by a State Party to this Convention between 

citizens and non-citizens.” 7  This text appears to directly exclude nationality-based 

discrimination from the scope of the CERD. The Court also relied on the CERD 

preparatory works to point out that the distinction between national origin and nationality 

had been discussed in the negotiations on the CERD. In the Court’s view, a proposed 

amendment that would have exempted nationality from the meaning of “national origin”8 

had only been withdrawn because article 1(2) was added, thereby bolstering its view that 

the drafters did not intend the CERD to include discrimination on the basis of nationality.9 

In any event, the Court noted that nationality discrimination was widespread and therefore 

unlikely to have been included.10 

 

The Views of the CERD Committee 

 

The CERD Committee, on the other hand, had previously concluded the opposite. In 

General Recommendation 30, the Committee acknowledged that there was a nuanced 

overlap of nationality and national origin as concepts.11 Nonetheless, the Committee 

concluded that “national origin” in the CERD included nationality. The Committee noted 

that “xenophobia against non-nationals, particularly migrants, refugees and asylum-

seekers, constitutes one of the main sources of contemporary racism and that human 

rights violations against members of such groups occur widely in the context of 
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discriminatory, xenophobic and racist practices.”12 It also observed the reality that many 

persons “lived all their lives on the same territory” and yet nevertheless suffer 

discrimination if they could not or were prohibited from “establish[ing] the nationality of 

the State on whose territory they live.”13  

 

While the Committee took note of the same article 1(2) text as the ICJ, it also noted 

another paragraph in the CERD that expressly prohibited discrimination against any 

particular nationality, which is a form of nationality-based discrimination.14 That being said, 

the Committee acknowledged that some nationality-based discrimination measures could 

be adopted when they were proportionate to a legitimate government aim, such as a 

voting restrictions on foreigners.15  

 

Interestingly, while the ICJ saw nationality as a somewhat easily changeable political 

status, the CERD Committee appears to view nationality as both central to a person’s 

identity and, in most cases, a largely fixed status based on immutable birth or descent, 

and a part of a person’s inheritance of membership in a political community. 

 

Nationality-Based Discrimination in Human Rights law 

 

What went unsaid in the ICJ case is that most other human rights instruments that prohibit 

discrimination include nationality-based discrimination, and that it would be remarkable 

for the CERD to deviate from this trend. A few treaties prohibit nationality discrimination 

explicitly, such as the Migrant Workers Convention.16 More commonly, it is implicitly 

covered. When treaties prohibit discrimination, they list the various protected 

characteristics that are deemed invalid bases for differential treatment. Usually, this 

includes, inter alia, national origin or social origin discrimination,  as well as any “other 

status,” so that they achieve their objective of prohibiting discrimination “of any kind.”17 

Because of the close overlap of national origin and nationality, and the objective of 

prohibiting all discrimination, most human rights treaties have been interpreted to include 

nationality-based discrimination either as a part of “national origin” or at least in the 

residual category of “other status.”18 In addition, some human rights treaties expressly 

make distinctions between citizens and non-citizens, which confirms that the states were 

very much aware of the issue of nationality-based discrimination.19 While these other 

instruments do permit certain exceptions, even where discrimination is not specifically 

exempted states may only discriminate on the basis of nationality if the measures are 

proportionate to a legitimate government aim.20 For the CERD not to cover nationality-

based discrimination in the same way as its fellow human rights treaties would be unusual. 

Indeed, the CERD Committee’s approach is far more in alignment with general trends in 

human rights practice than the ICJ’s.  
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Conclusion 

 

At this point, the international community is left with two contrary interpretations of the 

CERD, and on a critical issue no less of nationality-based discrimination. Despite a 

consistent interpretation that other anti-discrimination instruments also prohibit 

nationality-based discrimination and a decision of the CERD Committee on point, the ICJ 

has held that the CERD is uniquely distinct and does not include nationality. The ICJ’s 

decision thus exists awkwardly in the field of human rights. One might be tempted to 

simply dismiss it as clearly incorrect but for the ICJ’s prominence in international law. 

More critically, the ICJ cannot be so easily dismissed because it is on track to hear a 

number of other CERD cases, such as the current case pending between Armenia and 

Azerbaijan.21 

 

As of yet, the CERD Committee has not responded to the ICJ’s judgment. Alongside the 

ICJ case, Qatar filed a parallel application with the CERD Committee making the same 

claims as it did before the ICJ. The Committee appointed an ad hoc Conciliation 

Commission as per its rules.22 While this might appear to present the perfect chance to 

reaffirm its views in light of the ICJ’s judgment, while that process was underway Qatar, 

the UAE, and other states involved in the dispute settled their differences and suspended 

the proceedings.23 Without an active case, neither the Conciliation Commission nor the 

Committee will speak on the issue, although they do have the narrow option of issuing a 

general recommendation, perhaps one clarifying General Recommendation 30. 

 

 

About the Author: William Thomas Worster teaches public international law and 

international migration law at The Hague University of Applied Sciences, in The 

Netherlands. This Insight draws on this author’s article “Discrimination on the Basis of 

Nationality Under the Convention on the Elimination of Racial Discrimination,” 

forthcoming in the Pace International Law Review. 
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