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Does WTO Law Protect Academic Freedom?
It Depends on How You Use It

Introduction

On October 6, 2020, the Court of Justice of the European Union (CJEU) handed down a
landmark judgment in the history of European constitutionalism. In Commission v.
Hungary (CEU), it established that Hungary had violated the requirement of national
treatment (prohibition of discrimination based on national origin) under the World Trade
Organization’s (WTO) multilateral agreement covering trade in services: the General
Agreement on Trade in Services (GATS).! Interestingly, while presented as a trade
dispute, the case had little to do with international trade. In reality, the European
Commission (Commission) had launched the legal action—known as an “infringement
procedure”—that found its way to the CJEU because Hungary failed to respect European
Union law, specifically Article 13 (freedom of the arts and sciences), Article 14(3)
(freedom to found educational establishments), and Article 16 (freedom to conduct a
business) of the European Union Charter of Fundamental Rights (EU Charter). But
because the EU Charter does not apply to member states when they act in domestic
matters, at times—as it did here—the EU uses “legal finesse” to protect fundamental
liberties.

The Court’s ruling featured two striking novelties. First, WTO law was used to effectively
protect fundamental liberties, given that the economic freedoms guaranteed by GATS
and the academic freedom under threat by Hungary overlapped in this instance. Second,
this was the first case in CJEU history where the Court applied WTO law as part of EU
law, without caveat. In doing so, it established an unlimited European enforcement power
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for the Commission (but solely for the Commission), while confirming longstanding case
law ruling out actions for damages.

The CEU Saga and the EU’s Asymmetric Bill of Rights

Central European University (CEU) is a postgraduate higher education institution
registered in the United States, but which was located, at the relevant time, in Hungary.
It was established as a postgraduate research university in 1991 by George Soros,
the Hungarian-American financier and philanthropist, to promote the values of open
societies.? The university had no operations in the U.S., but the programs it offered in
Hungary were accredited in the state of New York (some of them were also accredited in
Hungary). The CEU had been complying with the requirements of Hungarian higher
education law for nearly three decades. However, in 2017, the Hungarian parliament
amended the pertinent law to require foreign non-European universities to operate on the
basis of an intergovernmental agreement and to have a campus in their country of
registration. These requirements went into effect with remarkable pace, following
escalating political skirmishes between the CEU and the Hungarian government. The
University’s license was not withdrawn, but the prospect of withdrawal hung over its
head.3

The amending law was clearly contrary to academic freedom and raised serious concerns
under the EU Charter. However, the Charter does not apply to member states acting in
their domestic matters (much like the U.S. Bill of Rights, which, prior to the Fourteenth
Amendment, applied to the federal government, but not to the states).* It applies to EU
institutions and member states acting as the EU’s “agents,”® but does not have genuine
diagonal application.® This means that, in principle, EU and national rules function in
parallel: the EU Charter applies to the EU (and its “agents”), while member states are
governed by their own national constitutions. As a corollary, EU member states, when
they are not implementing EU law, are only subject to their own constitutional
requirements (the European Convention on Human Rights is a separate international
obligation).’

Protecting Fundamental Liberties: The EU’s “Constitutional Finesse”

The EU has developed various techniques to overcome these incorporation limitations.
Indeed, the CJEU’s case law has the tendency to conceive of the scope of EU law widely
and regard member states as acting as the EU’s agents in an increasing number of
cases.? The Commission has also employed various legal maneuvers, often using the
outer limits of EU rules and prohibitions.® In these cases, the Commission used the
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“supportive by-effects” of apparently unconnected EU norms.1° For instance, in the 2012
judgment in Commission v. Hungary, discrimination based on age was used to protect
the independence of the judiciary.! Similarly, when Slovakia impaired the language rights
of national minorities, the Commission objected to the law for endangering the EU internal
market.'?2 And in Transparency of Associations, the Court further extended this logic in a
case that was, on its face, about freedom of association and ruled that the restrictions
imposed by Hungary on foreign financing of civil organizations thwarted the free
movement of capital.3

The restrictions imposed on the CEU inspired further finesse. Under the GATS and the
EU’s Schedule of Commitments (documents that detail the trade concessions a WTO
member has negotiated with its trading partners), U.S. entities have the right to market
access and national treatment in the higher education industry. The amendment to the
higher education law could have been judged under these requirements, since in this
instance economic and academic freedom overlapped. Nonetheless, the application of
the GATS raised an important issue: the CJEU had consistently ruled that WTO law had
no direct application, at least not against the EU.

The Central Dilemma: Commercial Policy Interest Versus Academic Freedom

The attempt to use GATS to defend the CEU initially appeared to be in vain. The direct
effect of WTO law has been consistently rejected by the CJEU in light of the fact that no
such status is accorded to it by any of the major trading nations. Overruling this case law
was out of the question: it would have had devastating economic consequences for the
EU and seriously handicapped its bargaining position in international trade disputes.

As noted, the CJEU has had a somewhat unsteady relationship with the application of
WTO law in the EU’s legal order. With some narrow exceptions, the CJEU has
consistently rejected WTO law as a valid legal basis for invalidation of EU measures and
actions for damages against the EU.'* The Court’s reasons have been very pragmatic:
WTO law leaves ample room for political action'®> and none of the EU’s major trading
partners grant WTO law direct effect;*® hence, the EU’s unilateral opening of its legal
space would result in a serious competitive disadvantage.'’ The CJEU’s challenge, then,
was to establish an EU competence without exposing the EU or its member states to
WTO-law-based claims, in particular claims for damages.

The CJEU considered the matter to be a case of first impression.*® The Court had
previously addressed the question as to whether, in the European legal sphere, the
legality of the EU’s actions could be judged on the basis of WTO law,*° but it had not
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before been confronted with a case where the Commission attempted to force a member
state’s compliance via an infringement procedure.?°

The CJEU proceeded from the basis that the WTO law’s applicability in the EU’s internal
legal sphere is not a binary question. WTO law’s application to the EU, as the master of
European commercial policy, and the Commission’s endeavor to make member states
comply with that law, are two different things.?* While the first impairs the EU’s bargaining
position, the latter actually strengthens it. International commerce is an exclusive EU
competence, and the EU can be held to account not merely for its own infractions, but
also for those of its member states. Hence, the EU should have the power to compel them
to comply with these international obligations. Furthermore, WTO law may be applicable
without having direct effect. This is what happened in CEU: the Commission launched an
infringement procedure against Hungary for non-compliance with the EU’s obligations
under the GATS.

Using the above distinction, the CJEU held that the Commission could validly rely on the
provisions of the GATS in this case in order to “ensure that the Union does not incur any
international liability in a situation in which there is a risk of a dispute being brought before
the WTO"??2 and found that Hungary had breached these provisions.?3

Conclusion

The CJEU cleverly overcame the challenge presented by the CEU case. The solution
adopted by the court ensured that the EU could reconcile two, seemingly conflicting,
considerations. While the court found that WTO law may be relied on by the Commission
to compel a member state’s compliance via an infringement procedure, that same law
cannot be invoked against EU institutions and still lacks direct effect. It also cannot be
invoked before member states’ courts and actions for damages (against either the EU or
its member states) are inadmissible. The application of WTO law is thus confined to
infringement procedures, which aim at declaratory and injunctive relief (and possibly
sanctions in case of non-compliance with the CJEU’s ruling). The EU’s internal
enforcement power is justified by its external liability: international commerce is an
exclusive EU competence and, hence, the EU can be held to account even for the
infringements of member states. The external power should thus have its mirror-image in
the internal legal sphere. Nonetheless, as a corollary of this rationale, standing is strictly
limited to the Commission and claims for damages are admissible neither against the EU
nor its member states. In this case, both the EU’s commercial policy interests and
academic freedom were vindicated.
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