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President George W. Bush announced his support for the United Nations Convention on
the Law of the Sea” (LOSC) and proposed that the International Maritime Organization
enhance the protection of the Papahanaumokuakea Marine National Monument in May
2007. While further protection of a marine national monument is important, it was
President Bush’s support for LOSC that had the most significance for international law.’
Over a decade after the Convention entered into force and as other countries such as
Russia are testing its implications on territorial claims over natural resources,” the United
States is still debating whether to ratify the Convention.” However, with the President’s
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personal support for LOSC® and a change in the Senate leadership from one party to
another,” the Convention’s stagnation in the Senate may finally come to an end.

The 1982 U.N. Convention on the Law of the Sea was the first attempt to codify a
comprehensive legal framework to govern the oceans under a single treaty.8 The United
States, under Presidents Nixon, Ford, and Carter, played an important role in the nine
years of treaty negotiations.” The resultant Convention addressed inter alia the
delimitation of territorial waters, the rights of states inside and outside territorial waters
(e.g., transit passage through archipelagic waters and when one ship may board another),
the mining of the deep seabed, and the management of living marine resources.

Although the United States had participated in negotiations, President Reagan refused to
sign the Convention because of concerns that Part XI on the mining of the deep seabed
did not adequately protect U.S. free-market interests.'' Other countries, e.g., the United
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international authority, and to promote the economic development of the resources;

Provide a decision-making role in the deep seabed regime that fairly reflects and effectively
protects the political and economic interests and financial contributions of participating states;

Not allow for amendments to come into force without approval of the participating states,
including, for the U.S., the advice and consent of the Senate;

Not set other undesirable precedents for international organizations; and



Kingdom and Germany, refused to sign the Convention as well.'> To remedy the deep-
sea mining concerns of the United States and the other countries that had refused to sign
the 1982 text, the U.N. General Assembly adopted the 1994 implementing agreement."

The Clinton Administration viewed the 1994 Agreement as legally binding, prevailing
over the Convention in the event of a conflict, and meeting the objections of the United
States.'* Thus, President Clinton submitted the Convention and the 1994 Agreement to
the U.S. Senate for advice and consent in 1994."° After submission to the Senate, the
Convention lingered in the Foreign Relations Committee (SFRC) until the committee
unanimously reported in favor of the Convention in 2004.'® However, the Senate had not
voted to give its advice and consent to the treaty as of August 24, 2007."” The SFRC’s
delay in reporting on the Convention and the further Senate delay in giving advice and
consent on the Convention have in large part resulted from the ability of key LOSC
opponents to use Senate procedures to stall the Convention’s progress.'®

By late summer 2007, 155 countries had ratified the Convention and 130 countries had
ratified the 1994 Agreement."” Among industrialized countries, only the United States
has failed to join the Law of the Sea Convention.*
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Critics of the Convention tend to argue along two lines. First and most prominently, they
argue that LOSC poses significant threats to American sovereignty.”’ The Convention,
they would say, puts the United States under the oversight of unaccountable U.N.
institutiong in areas of national importance, such as counterterrorism®* and environmental
concerns.

For example, article 110 of the Convention provides five justifications for a warship to
board a foreign ship on the high seas but does not include suspicions of terrorism or
weapons of mass destruction among them.** Therefore, when a U.S. warship received
reliable information that a certain foreign ship was transporting a nuclear weapon to a
terrorist organization and the U.S. warship seized the foreign ship on the high seas, the
International Tribunal for the Law of the Sea (“ITLOS”) could find the United States in
violation of the treaty and order the release of the foreign ship.*

A proposed way out for the United States from this scenario is the Convention’s
exemption of “military activities” from the jurisdiction of ITLOS. However, the Tribunal
has the final say whether an activity is “military” because the term is left undefined in the
Convention’s text and because the ban on reservations to the Convention would prevent
the United States from fully protecting itself from ITLOS supervision.® Regardless of
whether the United States would ultimately be found to have violated the Convention,
critics argue ITLOS supervision would hinder U.S. security interests.”’
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Second, critics of the Convention believe that it is unnecessary to promote U.S. interests.
Despite not having joined the Convention, the United States regards most of the
provisions in the 1982 Convention as already being customary international law.*®
Because most Convention provisions, such as the five justifications for boarding foreign
vessels discussed above, are already customary international law, these “superfluous”
guarantees do not outweigh the corresponding cost to national sovereignty.”’ Moreover,
they argue, most true benefits the Convention provides, €.9., passage rights through a
strait or environmental protections, could be obtained through bilateral negotiations or
existing international organizations such as the United Nations Environment
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On the other hand, supporters of the Convention argue that it offers direct national
security and economic benefits while also providing the United States with a further
leadership role in world affairs.* The Convention strengthens the U.S. interest in
national security, they argue, inter alia, by establishing legal certainty of U.S.
sovereignty over territorial waters extending twelve miles from shore and the U.S.
military’s right to naval mobility, notably passage through straights and archipelagic
states such as Malaysia and Indonesia.*

Along with these benefits, the criticism of the Convention on national security grounds
may be overstated. The Convention does provide several means to intercept foreign ships
suspected of carrying weapons of mass destruction, even though boarding on the high
seas may be questionable.”® Finally, many supporters believe the United States could
avoid the controversial oversight by the International Tribunal on the Law of the Sea
through a series of declarations and understandings made when the United States joins
the Convention.**
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The Convention also provides direct economic benefits by granting the United States
jurisdiction over territory greater than its current land area while allowing the United
States to counter excessive territorial claims of other states.”> Through this expansion,
the Convention would provide the United States with certain economic opportunities to
develop natural resources, €.g., oil and natural gas.*® The Convention also provides for
exclusive economic control over an area reaching 200 miles from shore.’” Joining the
treaty would allow the United States to guarantee its control over this 200-mile zone,
while also allowing the United States to dispute the over 100 excessive claims of other
states around the world that currently infringe on U.S. interests.*®

Finally, many supporters of the Convention argue that the United States should take a
leadership role in the development of internationally recognized rights under the
Convention because this would allow the United States to shape those rights to its
interest, reiterate the U.S. commitment to the international rule of law, and encourage
other states to abide by the Convention.”

Some have suggested that this last point, restoring the leadership role and image of the
United States in world affairs, may hint at why the Bush administration has pushed the
Law of the Sea Convention in recent years.”” The implication is that President Bush is
searching for a way to improve the image of the United States abroad in the wake of Iraq.
However, the Bush Administration initially announced its support for LOSC in the
immediate wake of September 11, 2001, a fact suggesting the administration identifies
the treaty with national security and the related freedom of navigation concerns.”!

Given the administration’s six years of support for LOSC and the broad array of LOSC
supporters,* it is likely that the President has placed his personal support behind LOSC
in order to achieve something more significant than image restoration. With the
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Democrats now in control of the Senate, President Bush may have renewed the push for
ratification of the Convention to achieve national security and geopolitical objectives his
own party had blocked.



