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INTER - AMERICAN COMMISSION ON HUMAN RIGHTS
COMISION INTERAMERICANA DE DERECHOS HUMANOS
COMISSAO INTERAMERICANA DE DIREITOS HUMANOS
COMMISSION INTERAMERICAINE DES DROITS DE L'HOMME

'ORGANIZATION OF AMERICAN STATES
WASHINGTON, D.C.20006 US.A.

October 28, 2005

* Ref. Detainees in Guantanamo Bay, Cuba
Precautionary Measures Precautionary Measures N° 259
United States

Dear Ms. LaHood:

On behalf of the Inter-American Commission on Human Rights, | write in order to
acknowledge receipt of your observations dated October 20, 2005 concerning the
precautionary measures noted above. ‘ ;

| also wish to inform you that during the Commission’s 123“ Regular Period of
Sessions, the Commission considered the information provided by the parties in this matter
since the Cormission’s last reiteration of the precautionary measures on July 29, 2004, This
information included the written submissions of the United States dated December 15, 2004
and October 18, 2008, the written observations of the Petitioners dated February 22, 2005
and October 20, 2005, and the oral submissions made by the parties during the hearings
convened before the Commission on March 3, 20085 during the Commission’s 122" Regular
Period of Session and on October 20, 2005 during the Commission’s 123" Regular Period of
Sessions. Based upon the information provided, the Commission decided to reiterate and
extend the precautionary measures, and accordingly, in a note of today’s date, addres$ed the
government of the United States in the following terms: f

As Your Excellency is aware, in the precautionary measures granted on March 12, 2002,
which were maintained and expanded in communications dated July 23, 2002, March 18, 2003, .
and July 29, 2004, the Commission askad the United States to:

n take the urgeni measures necessary to have the legal status of the detainees at
Guantanamo Bay determined by a competent tribunal.

{2} to conduct thorough and impartial investigations into all allegations of torturg
and other il treatment of detainees under Hs authority and control and to:
prosecute individuals who may be responsible for such conduct, including those
who may be implicated through the doctrine of superior responsitility, In light of '
the State's obligation ta ensure that detainees are not subjected to treatment.
that may amount to torture or may atherwise be cruel, inhuman or degrading as’
defined under applicable international norms.

Michael Ratner and Maria LaHood
Center for Constitutional Rights
666 Broadway, 7" Floor

New York, NY 10012

Fax: (212} 614-6499
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In its communications, the Commission also requested that the United States provide
information concerning the iocation, status and treatment of individual detained by the United -
Statas in other facilities in connection with its post-September 1 1, 2001 anti-terrorist initiatives, :
including information as to the United States’ policies and practices governing the prohihition of |
any form of treatment that may amount to toriure of eruel, inhumane or degrading in nature in the |
detention or interrogation of such persons. In addition, the Commission asked for information
concerning the Petitioners' aflegetion that chitdren under the age of 18 continued to be held by |
the United States at Guantanamo Say and that they have not been segregated from the adult :
population or provided with education or rehabilitation assistance. :

Additional Observations of the United States

in its written and oral representations to the Commission, Your Exceliency’ s government !
has made several submissions, Firgt, the United States has argued that the Petitioners’ request is .
inadmissible for failure to exhaust domestic remedies. In particutar, the State contends that there .
are ongoing and timely federal habeas corpus proceedings arising out the June 28, 2004 decision
of the United States Supreme Court in the case of Rasul v. Bush,' in which that Court held that -
United States courts have jurisdiction 1o consider challenges to the iegality of detention of foreign
nationals captured abroad in connection with nostilities and incarcerated at Guantanamo Bay.
According to the United States, as of September 27, 2005, 160 haheas lawsuits involving 292 '
detainee petitions have been filed with US courts.? These proceedings are said to include Hamdan
v. Rumsfeld * and In re Guantanamo Detainees,” in which the US District Court reached
confticting conclusiens on the question of whether non-tesident allens have any cognizable
constitutional rights or any viable claims efther under treaties or customary international law, and
in respect of which a decision on a conselidated appeal to the US Court of Appeals for the
District of Columbia is said to be pending.® Your Excellency’s government also indicates that in
the course of these habeas corpus proceedings, the federal courts have reviewed or are reviewing |
aumerous motions and other requests including motions 1o dismiss the petition, motions for a
restraining order, motions regarding transfer of a detainee from Guantanamo, requests for :
discovery, and motions relating to procedures regulating access of attoreys to individuals, and
that the government has filed extensive submissions in these procesdings.® :

The State also referred in this comnection to certain administrative proceedings
established at Guantanamo Bay, including proceedings before Combatant Status Review Tribunals
that began in July 2004 and are comprised of officials of the US armed forces who determine
whether detainees are properly classified as "enemy combatants.” In addition, the Commission
was informed of Administrative Review Boards, which are also comprised of members of the US .
armed forces and are said to provide an opportunity for the detainee to explain “why he or she:
no longer presents a threat to the United States or its allies in the ongoing armed conflict with al-
Qaida and its affiliates or supporters or 1o explain why release would otherwise be appropriate.”’
The State argues that these proceedings constitute additional domestlc proceedings available to
the detainees, and further, that these proceedings address satisfactorily the principal concerns
raised by the Commission in ite reguest for precautionary measures.’

In addition to its submissions an the admissibility of the precatiichary measures request,
the United States reiterated its previous argument that the Commission’s  jurisdiction and
competence do not extend to the laws and customs of war or to issuing requests for

114.5.5.C., Rasul e af. v. Bush, President of the United States, et al., nNo. 03-334 {June 28, 2004).
? Grate’s observations of Octeber 19, 2008, pp. 1, 5.

} Hamdan v, Rumsfeld, 415 F, 3d 33 (D.C, Cir. 2005},
4 in re Guantanamo Detainees, 3585 £, Supp. 2d 311 (.D.C. 2005).

5 Boumediene v. Bush, 2008 1.5, Lexis 14580 (D.C, Cir, 2008).
8 tate’s observations of October 18, 2008, p. 6.
7 gtate's observations of December 15, 2008, pp. 813, 18-21.

b State’s observations of Qctober 19, 2005, p. 2.
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precautionary measures against non-States Parties to the American Convention.

With respect to the issue of the treatment of detainees, the State has contended that the
US President and the Department of Defense have confirmed that the United States remains
cormitted to complying with its obligatfons under the Convention against Torture and other |
Cruel, inhuman or Degrading Treatment or Punishment. In this regard, the Department of Defense
denies any allegations of torture at (uantanamio and restates its commitment to treating
detainess humanely. It has also indicated that thers have been several official reviews of :
' conditions of detention at Guantanamo and elsewhere, and that allegations of detainee sbuse are
investigated and those who commit wrongdoing will be punished. According to Your
Excellency's government, as of December 2004 major independent investigations at Guantanamo 1
have documented eight instances of infractions which have resulted in action ranging from
admionishrient to court-martial.? In addition, the State indicates that detainees are provided with :
excellent medical care, including mental health treatment, that they receive adequate food, shehter
and clothing, and that they are permitted to receive and send mail to family and friends via
patitions and posteards.'® Regarding interrogation techniques at Guantanamo, the State referred -
the Commission to a June 22, 2004 US Department of Defense press release explaining the
various interrogation techniques approved and disapproved at Guantanamo from the period -
beginning January 2002, and indicated that the facility at Guantanamo is continually open to the
ICRC, chapiain staff and legal staff, and foreign and domestic media, and that official reviews . '
Have been conducted by the Department of Defense into canditions at Guantanamo as well as
individual allegations of abuse.'' These are said to have included an investigation at the direction
of the Secretary of Defense in response to a request by the Australian Government following
claims of mistreatment of two Austraitan detainees at Guantanamo, where the investigation :
ultimately revealed no information to support the allegation,'?

With respect to interrogation technigues in particular, the United States has indicated -
that the Department of Defense has taken several actions in an attempt to address allegations of
any prisoner abuse by US rifitary personnel abroad, including the establishment of an
Independent Panel to review operations and provide independent advice on the treatment of
detainees. The State has also indicated that more than 50 individuals have been referred for
court-martial and that new guidelines have been issued by the Secretary of Defense on
procedures for investigations into deaths of any person held as a detainee in the custody of the
US armed forces. '

Further, the State contends that there are no juveniles currently detained at Guantanamo
and that the three juveniles under the age of sixteen praviously held there were treated |
appropriatsly and were transferred to Afghanistan under conditions intended to provide for their
safety and rehabilitation.’

Finally, with regard to its actions involving the possible repatriation of detainees, the
United States indicates that it takes seriously the principle of non-refoulement. It states in this
respect that its policy is to obtain specific assurances from a receiving country that it will not .
torture the individual being transferred to that country, that it would take steps to investigate
oredible allegations of torture end teke appropriate action if there were reasons to believe that
thase assurances were not being honored, and that it would not transfer a detainee where those
assurances are not sufficient when balanced against an individual’s specific claim,'® ’

¥ Srate's observations of December 15, 2004, pp, 22-285.
9 State’s observations of Decernber 15, 2004, p.30.

" State’s observations of Decembet 15, 2004, pp. 28-27.
' State's Dbse.rvations at Decembar 18, 2004, pp. 26-27.
3 Geate’s ohservations of December 15, 2004, pp. 28-29.
"% State's observations of December 15, 2004, pp. 18-18.

'S State’s observations of December 15, 2004, p. 27-28 .
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Additional Observations of the Petitioners

in their additional observations to the Commission, the Petitioners have contested the
jurisdictional objections raised by the State as well as ohservations on the merits of the '
precautionary measures, With respect to the proceedings pending before US cowts and -
administrative tribunale, the Petitioners state that as of October 2005, more than 500 men :
continue to be detained at Guantanamo Bay.'® They also claim that of these, approximately 280
have obtained counsel to represent them on habeas corpus petitions in the US District Court ta
challenge their detentions, but the substance of their claims has yet o be determined by any
court.'”” Accordingly, the Petitioners state that there are still approximately 225 detainees whe j
have been completely denied any right to access counsel because no one except the government
knows who they are. In addition, for those detainees with counsel, the Petitioners contend that
the US mititary has interfered on multipte levels with the Guantanamo detainees’ right 10 a
confidential attorney-client refationship, including measures to dirmninish trust between detainees .
and their fawvyers and menitoring attorney-client meetings.'®

Further, the Petitioners indicated in their October 20, 2005 observations that reviews by
she Combatant Status Review Tribunal, which determine whether a detainee is an "enamy
combatant,” had been compieted and that 558 of the 596 detainses were determined to be
“enemy combatants not entitled 1o prisoner of war protections,” but that several of the 38 men -
determined not to be enemy combatapts since March 29, 2005 are still being held at
Guantanamo purportediy because the Government does not know whare to send them.” The .
Petitioners also state that there have been 309 Administrative Review Board proceedings fo date,
which are to assess annuaily the need to continue to detain each enemy combatant during the
course of ongoing hostilities, through which 8 people have been released, 55 have been
transferred, and decisions ta continue to detain were made for 111 of the detainees, leaving 135
awaiting determination. In addition, according 1o the Petitioners, Military Commissions that have
been set up to try detainges for crimes arising out of the armed conflict detainees are scheduled
1o proceed in respect of four detainees who have been charged following the Hfting of a court-
ordered stay.? The Petitioners also claim that procedural changes implemented by the
government to the Comimissions do not address the Petitioners’ concerns regarding the fairness
of the process, ™

In this regard, the Petitioners ¢laim that none of the tribunals established at Guantanamao
Bay, including the Combatant Status Review Tribunals, the Administrative Review Boards, or the
Military Commissions, fulfill internationat standards of due process, in part because they apply an
overbroad notion of “enemy combatant,” the detainees do not have acgess to classified material
and, in the case of the first twoe bodies, they are presided over by US military personnel and do
Aot provide for the right to independent counsel for the detainee,” Moreover, according 1o the

 petitioners’ observations of Oc¢tober 20, 2065, p. 1.
'7 patitioners’ ohservations of Gotobher 20, 2006, pp. 1-2.

18 Petitioners’  observations of October 20, 2005, pp. 4-8, ¢iting, /nter aliz, Charlie Savage, Guantanamo Detainges Find
Fault with Lawyers: inmate Frustration Breeds Mistrust, Boston Globe, August 10, 2008; Declaration of Clive A, Stafford Smith,
para. 104, September 12, 2008, submitted in Sadar Boe v. Bush, Petitioners’ opposition to respondents’ motion to show cause
why the case should not be dismissed for lack of proper “next friend” standing and opposition te motion to stay proceedings,
Civil Action No. 08-CV-1704-JR {D.D.C. September 12, 20085).

T ¢ patitioners’  observations of October 20, 2005, pp. 6-7, citing, fmter afia, J. White and R. Wright, U.S. holding talks
on return of detainees, Washington Post, August 9, 2008 (indicating that in August, the US government stated that 15 Uighurs
and 2 Uzbeks could not be returned to their home countries because of fears of torture, but could be released into the custody of
another government).

20 Batitioners’ obssrvations of October 20, 2008, p. 7, siting Hamdan v, Rumsfeld, 415 F. 3d 33 (D.C. Cir. July 18,
2005); United States of America v. David M. Hicks, PO 108, Docketing Order, September 23, 2008, .

1 petitioners’ observations of Ceteber 20, 2008, p. 2.
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Patitioners, detainees have reported that they have given false information because of torture and
the Combatant Status Review Tribunals have refied on such statements in detetmining whether
detainees should be classified as enemy combatants, contrary to the obligations of the United |
States under international law.® Accordingly, the Petitioners have requested the Commission to
further expand its precautionary measures by urging the US government to comply with it
obligation not 1o use torture or other abusive tactics when it determines the legal status of !
individuals i US detention: or other proceedings.® '

With respect to the conditions and treatment of detainees, the Petitioners have argued '
that assurances by the U.S, government that it is treating the detainees humanely have been -
proven to be unrelfable based upon recent sources indicating that detainees have been subjected |
to treatment including beatings, sleep deprivation, exposure to exireme temperatures, sensory .
deprivation, and prelonged isolation and that such treatment has been approved at the highest |
fevels of authority in the United States. Alleged sources for this Information include media reports,
statements by U.S, government officials, government legal memoranda teaked to the media, .
reports by the Internationai Committee of the Red Cross, and first-hand accounts pravided by at
least 17 individuais who had since been released from Guantanamo.®® In their October 20, 2005
observations, the Petitioners added that Guantanarmo Bay detainees engaged in widespread and
often life-threatening hunger strikes In June to July 2005 and from August to October 2005 in
order to protest their detention and treatment, that 200 detainees were participating as of
October 7, 2005 and that 21 participants were being force fed through nasal tubes but without
effective medical eare.?® Eurther, the Petitioners state that US authorities regularlty violate the
Muslim detainees’ religious rights through interrogation policies such as the "Futility” technigue
that aim to undermine the subject’s confidence in the structure that support his cause by
degrading his religion,?” as well as by failing to recognize religious discrimination as abuse and
punish individuals who perpetrate it, among other means.™ Finally, the Petitioners allege that the .
US government has failed to investigate high-levet officials for torture and other cruel, inhuman or
degrading treatment in US detention facilities, but rather has rewarded and promoted such :
officials.”

With respect to the transfer of detainees, the Petitioners have claimed that 247
detainess once held at Guantanamo have been trangferred 1o other countries, including Egypt,
Iran, Yemen and Tajikistan, in clreumstances that do not adequately protect against the possibility
that the transferees may be subjected to torture or other inhuman treatment.®® The Petitioners
note in this respect that the countries to whom the detainees have been transferred have -
depiorable human rights records as documenied for many years by the U.S. State Department’s
Country Reports, and that although tie U.S. government has negotiated transfer agreements with
some Muslim countries that would seek assurances that they woudd refrain from torture and that

2 petitioners’ observations of February 22, 2005, pp. 5-12; Petitioners' observations of October 20, 2005, pp. 6-8,
citing, fnter alia, Administrative Review Board Summary, a summary of Acting Deputy Secretary of Befense Gordon England’s
review of board recommendations; Department of Defense, Military Commission Order No. 1, August 31, 2005,

3 petitioners’ ohservations of February 22, 2008, op. 21-24.
* petitioners’ observations of February 22, 2008, p. 21,
 petitioners” chservations of February 22, 2008, pp. 13-17, Petitioners” observations of October 20, 2008, p. 2.

% petitioners’ observations of October 20, 2008, pp. 3, 13-17, citing, inter alis, World Medical Association Declaration
on Huagsr Strikes, adopted by the 43" World Medical Assembly Malta, November 1991 and editorially revised at the 44% World
Medical Assembly, Marbelfa, Spain, September 1992,

¥ petitioners’ observations of October 20, 2008, pp. 20-21, citing, inter alia, Final Report of the Independent Panel to
Review Dol Detention Operations, avatlable at htto:/iwww . defenselink. mil/news/Aug2Q04/d20040824finzlreport.pdt.

*® potitionars’ observations of Getober 20, 2008, pp. 18.22,
M patitioners’ observations of February 22, 2005, pp. 18-19,

% petitioners’ observations of October 20, 2008, pp. 9-13. See also State’s Observations, December 15, 2004, p. 18
lindicating that as of December 14, 2004, 57 detainees had been transferred from Guantanameoe to the control of other
governments, including 29 to Pakistan, 7 t¢ Russia, 5 to Moroceo, § to Great Britain, 4 to France, 4 to Saudi Arabiz, 1 10
Denmark, 1 to Spain, and 1 to Sweden.
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transferees would be treated humanely,®' great concerns rernain that many of those transferred |
will be subjected to indefinite detention without trial, torture and other abuse.’” Further, the
Petitioners note that the United States has no means of enforcing of monitoring comptiiance with
assurances given by the receiving state.*® The Petitioners note that habeas counsel for some of -
the represented detainees have abtained preliminary injunictions from the US courts prohibiting the
Government from removing them from Guantanamo without first giving both counsel and the
court 30 days notice of the intended transter. According to the Petitioners, some of these
petitions are pending, some have been denied, and unrepresented detainees are left with no
iudicial protection from illegal wansfers.’ Based upon these submissions, the Petitioners have '
asked the Commission to expand its precautionary measures to cease sending persons under us
control to third countries where they may be at risk of torture or cruel, inhuman or degrading
treatment, give individuals facing transfer from Guantanamo and their Jawyers, including the
Center for Constitutional Rights as coordinating counsel for the unknown detainees, 30 days
notice before they are transferred, and give individuals facing transfer a real opportunity to
contest the transfer including access to counsel and an independent hearing.

Findings of the Inter-American Commission on Human Rights

After considering the observations of the parties, the Commission has made the ‘
foitowing findings concerning its precautionary measures granted in favor of the detsinees at |
Guantanamo Bay. ‘

With regard to the jurisdictional objections raised by the United States, the Commission -
has already considered and rejected the State’s claims based upon the Commission’s authority
to adopt precautionary measures in respect of non-states parties to the American Convention and
to consider and apply international humanitarian law and does not consider it necessary to
deliberate further on these points.

With respect to the State’s objection to the precautionary measures based upon nofn-
exhaustion of domestic remadies, which was first raised in the State’ s observations of December
17, 2004, the Commission acknowledges the international principle according to which the
international jurisdiction of human rights is intended to reinforce and complement, rather than
replace, domestic jurisdiction, It is for this reason that the rule of prior exhaustion of domestic -
remedies is applied 1o petitions filed before the Inter-American human tights system, in order to
aflow the State 1o resolve the problem under Ks internal law before being confronted with an |
international proceeding, At the same time, it has been recognized by this Commission and other
international adjudicative bodies that the effective exercise of their mandates requires the abifity,
in certain circumstances, to request a state to act or refrain from acting in situations of extreme
gravity or urgency where application of the usual rule of exhaustion of domestic remedies may .
not be appropriate or practicable¥ This arises most frequently where urgent measures are .

" patitioners’ obsarvations of October 20, 2008, p, 10, citing Andrea Koppe! and Elise Labott, U.S. Officials: Gitmo
transfer talks active, CNN, August 9, 2005, available at b:::cp;,’_fmw.cnn_.g_om/ZOOS/USfOB/OQIdetainee.releasefindex!htmi: Rabin

wright and Josh White, U.S. Holding Talks on feturn of Detainees; Administration Close 10 Reaching Agreemerits with 10 Muslim
Governments, Washington Past, August 9, 2008 | :

2 petitioners’ observations of October 20, 2008, pp. 10-11.

3 patitioners' abservations of October 20, 2005, p, 11, citing "Attorney General Alberta Gonzales Said the United
Srates does not Send Detainees to Nations Aliowing Torture, but Once They are Transferred, Can't Ensure Good Treatment,
Miami Merald, March 8, 2006. :

M petiioners’ observations of October 20, 20085, p. 11, citing, fter alia, Abdah v. Bush, No. 04-1254, 2005 WL
711814 {D.02.C. March 28, 2065).

¥ See, e.g., Commission’s Rules of Procedure, Article 25(1) {providing that “In serious and urgent cases, and
whanever necessary according to the information available, the Commission may, on its own initiative or at the request of a
party, request that the State concerned adept precautionary measures 10 prevent irreparable harm to persons”h; Amerlcan
Convention on Human Rights, Art. 83{2] (providing that “{iln cases of extreme gravity and utgeney, and when necessary to avoid
irreparable damage to persons, the Court shall adopt such provisional measures as it deems pertinent in matters it has under
consideraticn. With respect 1o a case not vet submitted to the Court, it may act at the request of the Commission”); Statute of
the International Court of Justice, Articie 41{1) (providing that *{tlhe Court shall have the powef to indicate, it it considars that
citcumstances so tequire, shy provisional measures which ought to be taken to preserve the respective rights of gither party"};
European Court ¢f Human Rights, Rules of Court {Gctober 2005), Rule 39(1) (providing that "itihe Chamber or, where
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necessary to preserve the tribunal's ability 1o consider a complaint and issue an effective
remedy, for example by avoiding irreparable prejudice to the rights of the parties pending the
determination of a petition or case,”® or where such measures are otherwise necessary to prevent |
jrreparable harm to persons.?” In light of the inherently urgent and vital nature of such measures,
the Commission, like other international bodies,*® has not considered establishment of the
exhaustion of domestic remedies requirement 10 be a precondition for its lengstanding authority ¢
to grant precautionary measures.3® At the same time, the Commission may take into account the |
possible existence and invocation of protective measures at the domestic level in determining
whether to grant or maintain precautionary measures. Consequently, in the present case, the
Commission cannot accept the State’s submission that alleged non-exhaustion of domestic
remedies per se deprives the Commission of jurisdiction to grant or maintain the precauticnary
raeasures in this matter.

With respect to the Commisslon’s request for the State 1o take the urgent measures :
necessary to have the legal status of the detainess st Guantanamo Bay determined by & -

appropraie, its Presidert may, at the request of & party o any other person concerned, or of its own motion, indicats to the
parties any interim measuras which it considers should be adoptad in the interests of the parties or of the proper conduct of the
proceedings before it”); Rules of Procedure of the Human Rights Commitiee, adopted July 26, 1988, Art. 86 (providing that [tihe
Committee may, prior to forwarding its views on the comemunication to the State part congerned, inform the State of its views
whether jnterim measures may be desirable to aveid irreparable damage to the victim of the alleged viclation. in so doing, the
Committes shall inform the State party concerned that such expression of its views on interim measures does not imply a
determination on the merits of the communication”]; Rules of Procedure of the UN Committee Against Torture, UN Doc.
CATIC/#/Rev.4, Art, 10B{1) {providing that “[alt any time after the receipt of a complaint, the Committes, a working group, of
the Rapporteurls) for new complaints and interim measures may ransmit to the State party concerned, for its urgent
consideration, a request that it take such interim measures as the Committee considers necessary to avold irreparable damage o
the victim or victims of alleged violations™}. :

8 See, .g., Case N 12.243, Report N°® 52/01, Juan Raut Garza v. United States, Annual Repaort of the LACHR 2000,
para. 777; WACHR, Fifth Report on the Situation of Human Rights in Guatemala, Doc. OEA/Ser.LAV/IL111 doc.21 rev. (8 April
2001), paras. 71, 72; 1A Court H.8., Case of Jarmnes ef a/. {Trinidad and Tobago), Order of August 29, 1998, "Consideting”
para, 9 {finding that exacuting the beneficiaries of the measures pursvant 1o death sentences before the Commission and the
Court had an oppartunity to decide petitions filed on their behalf would “create an irremediable situation incompatible with the
object and purpose of the Convention, would amount to & disavowal of the authority of the Commission, and would adversely
affect the very essence of the Inter-American system”]. : '

7 See, e.g., A Court H.R,, Lysias Fleury Case, Order for Provisional Measures dated June 7, 2003, "Considering”,
paras, 6, 7 (observing that alm of provisional measures in national legal systems, in general, is to protect the rights of the parties
1o a dispuie, ensuring that the judgment on the merits is not hindeted by their actions pendente fite, but that “the aim of urgent
and provisional measures, in Intarnational Human Rights Law, goes further, inasmuch as, in addition o their essentially preventive
nature, they effectively protect fundamental rights, insofar as they seek to avoid irreparabie damage to persons™).

% See, e.g., ICJ, Case Concerming Avena and other Mexican Nationals [Mexico v. United States), Crder for the
indication of Provisional Measures dated 5 February 2003, Generai List No. 128, para, 58 {stipulating that the granting of
provisional measures under Article 41 of the Court's Statute that requested the United States to ensure that three individuals
related to the cass before the Courl wers ot executad pending the final judgment in the proceedings “in no way prejudgeld] the
question of the jurisdiction of the Court to deal with the merits of the case or any questions relating to the admissibifity of the
Application, ar relating 1o the merits themselves”; Eur, Court H.R,, Case of Gealan v, Turkey, Judgment of March 12, 2003, para.
& (indicating that shortly following the lodging of the application in the case, the Court requested interim measures from the
Government of Turkey 10 ensure that proceedings against the applicant in the State Security Court complied with the due process
protections under Article 6 of the European Convention and to "take ali necessary steps to ensure that the death penalty Is not
carried out so as to enable the Court to proceed effectively with the examination of the admissibility and merits of the applicant’ 3
complaints under the Convention™); UN Human Rights Committse, K.C. {Canadal, Communication No. 486/18982, UN Doc.
COPR/CIAB/DIABE]1 992 (August 17, 1892), para, 5.2 {requesting interim measures under Article 84 of the Committee’ s Rules of
Procedure to defar the author's extradition untif the Committee had an opportunity to consider the admissibility of the issues
placed before i) UN Committes Against Torture, Mafhoud Brada (France), Commungciation No. 185/2002, UN Doc,
CAT/C/A4/D/195/2002 (May 24, 2006), para. 1.2 {requesting pursuant to Article 108(9) of the Committee’ s Rules of Procedure
that the State not deport the complainant to Algeria while fis complaint was cansiderad}.

¥ The Commission's authority to request precautionary measures wes first included in Article 28{2) of the
Commissien’s Regulations adopted in 1980, which provided that "liin urgent cases when it becomes necessary to avoid
irreparable damage to persons, the Commission may request that provisional measures be taken to avoid irreparable demages in
cages where the denounced facts ate true.” See (Current) Regulations of the inter-American Commission on Human Rights,
approved by the Commission at its 680" Meeting, 49" Session, held on Aprfl 18, 1880, in Inter-American Commission on Murpan
Rights, Ten Years of Activities, 1871-1981 {1982} at p. 62, The Commission began reporting on precautionary measures granted
by it beginning in its 1887 Annual Heport. For past summaries of precautionary measures granted by the Commission, ses Annual
Report of the IACHR 1997, 1898, Chapters I{2HAL, Annual Reports of the IACHR 188-2004, Chapters UH{CHT}).
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competent tribunal, the State has argued that the actions of the various tribunals established at
Guantanamo Bay as well as the federal courts of the United States are addressing the concerning
raised by the Commission and therefore that it is "wholly unnecessary and improper for the |
Commission to retain jurisdiction over this proceeding.” in this respect, the Commission observes .
that when it first adopted these precautionary measures in March 2002, the urgency of the
matter arose from the fact that according to available information, the detainees at Guantanamo
8ay remained entirely at the unfettered discretion of the United States government. As no person
under the authority and cantrof of a state, regardless of his or her circumstances, is devoid of
legal protection for his or her fundamentat and non-derogable human rights, the Commission
sonsidered that the rights and protections to which the detainees may be entitled under
international or demestic law could not be said to be the subject of effective legal protection by
the State absent clarification of the legal status of the detainees. Over two years later, the U.B, :
Supreme Court reached essentially the same conclusion in its judgment in the case of Rasul v. °
Bush,*® in which a majority of the Court held that United States cowts have jurisdiction to
consider challenges to the legality of detention of foreign nationals captured abroad in connection
with hostitiies and incarcerated at Guantanamo Bay. The Court's finding in this respect was
based upon, inter alia, the longstanding and fundamental role that the wiit of habeas corpus plays
as 2 means of reviewing Executive detention. In this respect, Mr. Justice Stevens, writing for the
majority, quoted Justice Jackson's statement from his dissenting opinion in the case of
Shaughnessey v, United States ex rel, Mezel, that

"Executive itaprisonmant has long been considered oppressive and lawless since John, at
Runnyrmeds, pledged that no free man shouid be imprisoned, dispossessed, sutlawed, or
exiled save by the judgment of his peers or by the law of the tand. The judges of England
developed the writ of habeas corpus largely to preserve these immunities from executive
restraint, "

Notwithstanding the Supreme Court’s pronouncement, the information before the
Comtnission indicates that over one year since the decision, nearly half of the detainees at
Guantanamo Bay have not been given effective atcess to counsel or otherwise provided with a
fair opportunity to pursue 2 habeas corpus proceeding in accordance with the Supreme Court’'s |
ruling, despite the fact that the purpose of habeas is intended to be a timely remedy aimed at
guaranteeing personal fiberty and humane treatment.*? Moreover, in those habeas petitions that
have been filed, no final determinations have yet been reached as to the legal status of the
detainees or the rights to which they are entitled under domestic or international faw, While the
State argues that the procedures before the Combatant Status Review Board and the
Administrative Review Boards likewise satisfy the Commission’s request, it rereains entirely
unclear from the outcome of those proceedings what the legal status of the detaineas Is or what
rights they are entitled to under international or domaestic law. The information available only
indicates that 558 of the 506 detainees have been found by the Combatant Status Review
Tribunal to be “enemy combatants not entitied to prisoner of war protections.” Accordingly, the
Commission does not consider that these procedures have adeguately responded 1o the concerns
at the base of the Commission’s request for precautionary measures,

in these circumstances, the Commission considers that the urgent situation at
Guantanamo Bay eontinues to exist and, moreover, has been exacerbated by the fact that some .
detainees have been subjected to additional processes and proceedings, including removal to third
countries and trial by military cormmission, while their legal status remains unclear. Based upon
these considerations, the Commission finds that the State has not comptied with this aspect of
the Commission’s request for precautionary measures, that a serious and urgent situation of
irreparable harm to persons remains at Guantanamo Bay, and therefore reiterates its request that
the State take the immediate measures necessary to have the legal status of the detainees at
Guantanamo Bay effectively determined by a competent tribunat.

W1J.5.5.C., Rasul ot af. v. Bush, President of the United States, &7 al., No. 03-334 (June 28, 2004).

Mg, at 8, citing Shaughnessey v, United States ex rel. Mezel, 345 U.5. 206, 218-219 {1963} (Dissenting opinion of
Justice Jackson}.

“? Seg /A Court H.B., Castillo Pasz Case, Judgment of November 3, 1997, Ser. C No. 34, para. 83 {holding that "{t]he
purpose of habeas corpus is not only To guarantee personal Hberty and humane treatment, but also ta prevent disappearance or
failure 1o determine the place of detention, and, ultimately, to ensure the right to life”).
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The Commission has also requestad that the State conduct thorough and impartial
investigations into all aliegations of torture and other ill treatment of detainees under its guthority |
and control and to prosecute individuals who may be responsible for such conduct, including -
those who may be implicated through the doctrine of superior responsibility. In this regard, it has -
tong been emphasized within the inter-American human rights system that states must use the °
means at their disposal to prevent human rights violations and to provide effective remedies for
any violations that do oceur, including undertaking thorough and effective investigations capable
of identifying and punishing persens responsible for human rights infringements. ™ Inresponse to
the Commission’s request, the State has indicated, without significant detal, that several official
reviews of conditions of detention at Guantanamo and elsewhere have been undertaken and that
slfegations of detaines abuse are investigated and those who commit wrongdoing are purished.
The State has also indicated that as of December 2004 major independent investigations at
Guantanamo have documented eight instances of infractions which have resulted in action
ranging from admonishment to court-marshal. :

The Comemission is encouraged by indications that the State has taken some measures to
investigate and prosecute allegations of mistreatment at Guantanamo Bay. At the same time, the -
Comeission remains concerned by the information presented by the Petitioners and available
through the media more generally which suggests that instances of abuse and other inhumane
treatment may be continuing at Guanianamo and that these instances may include the denial of
propsr medical treatment to detainees who have participated in hunger strikes as welt as methods
of interrogation directed at the religious affiliations of certain detainees. The Commission is also
concerned that, according te the State’'s submissions, all of the investigations of abuse at
Guantanamo have been undertaken internally by the Department of Defense, which is the very
institution alleged to be responsible for the instances of abuse, which may call into question the
impartiality of the measures taken. As the Commission has previously found, notwithstanding the
threat or gravity of a situation of ferrorist violence, and regardless of whether it, arises in the
context of armed conflict, the right to humane treatment is a non-derogable right, and the
prohibition against torture constitutes a peremptory norm of international law and therefore may
not be suspendad or restricted under any circumstances.* In light of the serious nature of these
allegations, the Commission reiterates its request that the State take all measures necessary to
thoroughly and impartially investigate, prosecute and punish alf instances of torture and other
mistreatment that may be perpetrated against the detainess at Guantanamo Bay, whether through
methaods of interrogation of otherwise. This must include respect for the prohibition against the
use in any legal proceeding of statements obtained through torture, except against a person
accused of torture as avidence that the statement was made. '

With respect to the Petitioners’ aliegations concerning the transfer or removai of
detainees to third countries in circumstances which do not adequately protect against the
possibility that the transferaes may be subjected to toriure or cther inhuman treatment, the State
has indicated that it takes seriously the principle of non-refoulement, and that its poliey is to -
obtain specific assurances from a receiving country that it will not torture the individual being
transferred to that country and would not transfer a detainee where those assurances are not
sufficient when balanced against an individual's specific claim. The submissions of the Petitioners
conserning transfer agreements allegedly entered into between the United States and certain
Muslim governments appesr 1o support the State’s claims in this regard,

On this issue, the Commission has previously stated that the obligation of non-
refoulement under applicable international instruments is absolute and does not depend upon a
claimant's status as a refugee. This obligation also necessarily requires that persons who may
face a risk of torture cannot be refected at the border or expelled without an adequate,
individualized examination of their ciroumstances even if they do not qualify as refugees, and that
the process requires the strictest adherence to all applicable safeguards, including the right to
have one’s eligibility to enter the process decided by a competent, independent and impartial

3 See, a.g., WA Court H.R., Veldsquez Rodriguez Case, Judgment of 28 July 1988, Series C N® 4, paras, 172-174.

* See |IACHR, Report on Terrorism and Human Rights {2002}, OAS Doc. OEA/Ser.LAV/IELT16 Doc. 5 rev. 1 cormr. (22
Qotober 20023, para. 216, :

% Ses, e.g., UN Convention Against Torture, Article 15 {providing that “lelach State Party shall ensure that any
statement which is established to have been made as a resuit of torture shall not be invoked as evidence in any proceedings,
except against a person accused of torture as evidence that the statement was made”).



10/!_31/2005 11:37 FAX 2024588215 CAS ICHR dpl0/011

10

decision-maker, through a process which is fair and transparent.®® The Commission has also -
specifically stated that

{flor persons who have been subject to certain forms of persesution, such as torture,
return fo their home country would place them at a risk which is impermissible under
internationa! law. As noted above, the prohibition of torture as a norm of jus cogens--as
codified in the American Declaration generally, and Article 3 of the UN Convention
against Torture in the context of expulsion--applies beyond the terms of the 1951
Convention. The fact that a person is suspected of or deemed to have some refation to
terrorism does not modify the obligation of the State to refrain from return where
substantial grounds of & real risk of inhuman treatment are at tssue.*’

There i no question that transferring or removing a detaines to a country where he or '
she may face a real risk of tortzre or other mistreatment can give rise to a serious and urgent risk
of irreparable harm warranting precautionary measures from this Commission.”® From the
information available to the Commission, which includes judicial decisions from courts in the
United States and findings by the U.S. government itself, at least some of the detainees at
Guantanamo face reaf risks of torture and other mistreatment if removed or transferred 0 other
governments, Further, the information presented indicates that although the United States
government may request assurances from the receiving state, it has no method of enforcing or
maonitoring compliance with these assurances once the detainee is removed, a defect that has
been criticized by other internationat human rights authorities.*® Given the absolute nature of the -
non-refoulement principle and the sericus nature of the consequences if it is not fully respected -
and enforced, the Commission respeetfully requests that the United States take the measures
necessary to ensure that any detainees who may face a risk of torture or other crugl, inhuman or
degrading treatment if transferred, removed or expelled from Guantanamo Bay are provided an
adequate, individualized examination of their circumnstances through & failr and transparent process
before a competent, independent and impartial decision-maker. Where there are substantiat
grounds for believing that he or she would be in danger of being subjected to torture or other
mistreatment, the State should ensure that the detainee is not transferred or removed and that
diplomatic assurances are not used to circumvent the State’s non-refoulement obligation.

Finally, the Commission respectfully requests that the United States provide information
concerning the Petitioners’ allegation that juvenites under the age of 18 continue to ke held by
the United States at Guantanamo Bay and that they have not hesn segregated from the aduit
population or provided with education or rehabilitation assistance.

15 See IACHR, Report on Terrorism and Human Rights {2002), para, 394, citing JACHR, Report on the Situation of
Human Sights of Asylum Seakers within the Canadian Refugee Determination System, OEA/Ser LAV 1086, Dogc. 40 rev., February
28, 2000, paras. 25, 70.

17 IACHR, Report on the Situation of Human Rights of Asylum Seekers within the Canadian Refugee Deze_smination
System, DEA/Ser.LIV/IL106, Doc. 40 rev., February 28, 2000, para. 184. See alsc IACHR, Report on Terrorism and Human
Rights {2002}, para. 306,

¥ Sep, e.g., Case 11.681, Report 7/02, Manichavasgan Suresh v. Canada, Annuat Report of the IACHR 2002, paras. 7,
8. See simitarly UNCAT, Communication No. 195/2002 {France), UN Doc, CAT/CI34/D1195/2002, paras. 1.1, 6.1, 6.2.

# Spe. g.g.. Report of the UN Special Rapporteur on Torture, Theo van Boven, to the General Assembly, UN Doc.
AJS9/324 (July 2, 2002, para, 37{mentioning a number instances in which there were strong Indications that diplomatic
assurances were not respected and indicating that, as a baseline, in circumstances where a person would be returned to a place
where torture is systematic, “the principle of non-refoulement must be strictly observed and dipiomatic agsurances shouid not be
resorted 10”); Report of the UN Independent Expert on the protection of human rights and fundamental freedorns while countering
terrorism, Robert K. Goidman, UN Doc. E/CN.4/2008/103 (February 7, 2005), paras. 58-61 {noting that unkke assurances on the
use of the death penalty or trial by a military court which are readily verifiable, assurances against torture and other sbuss require
constant vigitance by competent and independent personnal and that the mere fact that such assurances are sought is & tacit
admissian by the sending State that the transferred person is indeed at risk of being tortured or ifi-treated, and concluding that
“Igliven the absoiuts obligation of States not to expose any person to the danger of tarture by way ot extradition, expuision,
deportation, or other transfer, diplomatic assurances should not be used to circumvent that non-refoulament obligation”}. See also
Huraan Rights Committes, UN Doc. CCPR/C/SWE, para, 12.
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Summary of Precautionary Measures Reqguest

Based upon the foregoing findings, the Commissicn respectfully request that Your
 Excellency’s Government: ' : ‘

1. take the immediate measures necessary to have the legal
status of the detsinees at Guantanamo Bay effectively .determined by a
cornpetent tribunal;

2. take all measures necessary to thoroughly and impartially
investigate, prosecute and punish all Instances of torture and other
mistreatment that may be perpetrated against the detainess at Guantanamo
Bay, whether through methods of interrogation of otherwise, and to ensure
respect for the prohibition against the use in any legal proceeding of staiements
obtained .thruu‘gh torture, except against a persen accused of torture as
evidence that the statement was made; '

3. take the measures necessary to ensure that any detainees who
may face 8 risk of torture or other cruel, inhuman or degrading treatment if
transferred, removed or expelied from Guantanamo Bay are provided an
adequate, individualized examination of their. circumstances through a fair and -
iransparent process before a competent, independent and tmpartial decision-
maker. Where there are substantial grounds for believing that he or she woutd
be in danger of being subjected. to torture oF other mistreatment, the State
should ensure that the detainee is not transferred or removed and that
diplomatic assurances are not used to circumvent the State’s non-refoulement
obligation.

, The Cormmiission notes that during its last hearing on these measures on October 20,
2005, your government's representative declinad to make any oral representations, and that the
State indicated in its October 19, 2005 written representations that it intends 1o defer further
formal participation in the matter untif the international law requirement of exhaustion of domestic
remedies has been fulfiled. The Commission regrets the stance taken by the United States and .
hopes that it will reconsider its position in Jight of the Commission’s findings in this matter and
the important role that the State’s participation in this and other procaedings before the
Commission plays in reinforcing the protection of fundarnental rights in our Hemisphere,

n ifs communication to the United States, the Commission asked that the State provide
information cohcerning compliance with. its precautionary measures, together with the
additional information requested, within 30 days.

Sincerely yours,

Clare K. Roberts
President




