INTERNATIONAL LAW YEAR IN REVIEW

The panel was convened at 8:00 p.m., Thursday, April 10, by its Chair, Thomas M.
Franck, who introduced the panelists: Paul C. Szasz, New York University School of
Law Bernardo Sepulveda, Ingenieros Civiles Asociados; Lilly Sucharipa-Behrmann,
New York University School of Law, University of Vienna Law School; Elizabeth
Rindskopf, Bryan Cave, LLP, Amelia Porges, Office of the U.S. Trade Representative;
Dianne Otto, Melbourne University; Marrack I. Gouldmg, United Nations; Shepard
Forman, New York University; and Miriam Sap1ro U.S. Department of State.

REMARKS BY THOMAS FRANCK"

I want to welcome you to the annual International Law Year in Review panel. The
persons on the platform with me are all principals in the activities that will be the
subjects.of our discussion. We will use a question and answer format and I will ask the
questions. As I ask any member of the panel a question for the first time, 1 will try to
explain how that person is directly involved in the subject matter.

First, we want to consider the issues surrounding the Chemical and Biological
Weapons Convention, which is currently on track to become an effective treaty: It has I
think been ratified by seventy countries and is now before Congress facing, as treaties do,
some difficulties. Now, I'm first going to ask Paul Szasz to falk about this Convention.
He was the General Counsel of the International Atomic Energy Agency and has since
occupied similar positions in the United Nations Secretariat and with the coriference on
the former Yugoslavia. He’s also a physicist by training. Mr. Szasz, could you tell us
what the obligations and methods of implementation of the Convention are, and then
discuss why it seems to be so controversial in the United States and not in other
countries.

PAUL Szasz:™ First I would like to put the issues raised concerning the Chemical
Weapons Convention in historical perspective. The 1925 Geneva Protocol provided that
parties could not use chemical weapons against each other; this was a limited prohibition.
Since they agreed to ban the use of chemical weapons only against each other, it was
perfectly legal for them to keep chemical weapons that they could use against nonparties.
The Chemical Weapons Convention departs thoroughly from that pattern, It says that a
party may not possess any chemical weapons or manufacture them; to the extent that it
has chemical weapons, it must destroy them. These are obligations erga omnes, to the
effect that your territory must be free of chemical weapons, it must also be free of certain
precursor chemicals that could be used to make chemical weapons. As to certain other
chemicals, there are restrictions regarding quantities that can be kept, and reports must be
made on these chemicals. These are the substantive obligations. The procedural feature is
that the Chemical Weapons Convention establishes an organization which, unlike the
International Atomic Energy Agency, is almost purely for the purpose of carrying out
inspections. The objective of these inspections is to verify that each party’s activities are
in conformity with the Convention. To make them effective, they are not regularly
scheduled, but are carried out in such a way as to preclude prediction of exact timing;
when they take place, only forty-eight hours notice need be given.
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~ PROFESSOR FRANCK: Who initiates surprise inspections?

PROFESSOR SZASZ: Normally the Secretariat, that is, the executive head, would
initiate them. Also, a state party can initiate a “challenge inspection” of another state
party-

PROFESSOR FRANCK: Can a state initiate a challenge to any other party?

PROFESSOR SZASZ: Any state party that has reason to believe that another state party
is violating the Convention and believes that it knows where the suspected violation is
occurring may request an inspection. In that case, a surprise inspection must be held
unless the Executive Council of the Chemical Weapons Organization decides, within
twelve hours and by a three-fourths majority, not to conduct an inspection. These
inspections require only twelve hours warning.

PROFESSOR FRANCK: That provision of the Convention has proved to be one of the
sticking points in the Senate hearings. I want to ask Elizabeth Rindskopf, who was
previously General Counsel to the CIA, what she regards as the legal and factual
resonance of the argument that the challenge inspections pose both a legal and
constitutional issue regarding privacy and property, and that they could place national
security at risk. (That is a tentative summary of the case against ratification.)

_ ELIZABETH RINDSKOPF:" The Convention js modeled on nuclear nonproliferation
treaties. What is different in the Convention is that, for the most part—at least in the
United States—private entities will be subject to these inspections. The concern is
initially that information of a proprietary nature could be involved. If inspectors force a
company to open itself to outsiders, it is argued that a loss of intellectual property or
other proprietary rights could result. This could have national security or, more likely,
adverse commercial implications. How does one protect against that? What are the
procedural guarantees that inspections will be conducted in a fashion that is consistent
with U.S. law and constitutional provisions? The Convention itself provides that the
implementing legislation will be consistent with local law and constitutional provisions.
Nonetheless, it is conceivable that in a surprise inspection, officials would enter a facility
without a warrant or other types of normal safeguards required under the U.S, legal
system. If, speaking hypothetically, evidence of criminal activity were to be uncovered,
what response could be taken if the steps necessary for a criminal investigation and
prosecution had not been taken? How could such information—obtained without a
warrant, form the basis of a subsequent criminal prosecution? Could such criminal
conduct be ignored under U.S. procedures and the Convention’s requirement that a
criminal penalty will be imposed on those who have violated the law against producing,
processing or maintaining illicit substances?

Thus, it has beeri argued that, under U.S. law, the Fourth Amendment restrictions
against unreasonable searches and seizures, which presume searches only with a court
warrant, might create obstacles for implementing the surprise inspection route that the
Convention calls for. Apparently there is a conflict between the Convention and U.S.
Constitutional requirements. How can we solve this problem? In fact, I do not think it
likely that the first evidence of a criminal law violation would ever be identified in a
surprise inspection. It is much more likely that such problems will be identified and
handled as a result of traditional U.S. law enforcement activities, We are, therefore, more
likely to have a practical solution rather than a legal resolution of this problem. Chemical
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manufacturers in the United States appear to agree, since they are almost universally in
support of the Chemical Weapons Convention. Obviously, they do not see the procedures
and potential outcomes raising these sorts of dramatic constitutional concerns.
Nonetheless, an interesting intellectual analysis could be brought to bear to show how the
Convention and its implementing legislation will mesh with our own constitutional
setting and the requirements before access pursuant to a surprise inspection is allowed.

PROFESSOR FRANCK: And there would be consequences if the United States does not
ratify the Convention in time to become one of the original members of the regime,
Could you say a word or two about what those costs are likely to be?

PROFESSOR SZASZ: The principal tangible cost to a nonparty is that it will be pre-
cluded from trading in specified chemicals with parties. So, since most states will be
parties, and indeed many of the important ones have already become parties, the United
States could not trade anymore in those chemicals with France, Germany, Canada and so
on. That is a potentially serious cost. ‘

Another cost has to do with the regime. If we do not become a party, or become a
party only very late, then we will have no say in how the Convention operates. If we
become a party, then we will be a very important party, indeed the principal member, and
we will have a great deal to say about the effectiveness of the inspection system. If the
Senate rejects or puts off ratifying the Convention beyond its entry into force on April
30, 1997, then the United States cannot become an initial party participating in the
adoption of the inspection regime. There is one other point. The other main country
possessing chemical weapons is Russia. Russia will not join if the United States does not
Jjoin. If these two states do not join, then the treaty will not be especially significant and
may just collapse. Many other states will lose interest,

PROFESSOR FRANCK: That’s an encapsulated but penetrating look at the state of play
of the Chemical Weapons Convention, Another regime that has been salient this past
year is the Convention on the Elimination of Discrimination Against Women (CEDAW).
Professor Lilly Sucharipa is a colleague of mine at New York University School of Law.
She has represented Austria in the negotiations to create an optional protocol and is a
member of the law faculty of the University of Vienna. She will tell us about the
CEDAW Protocol. '

- LILLY SUCHARIPA:" After informal discussions based on the chairperson’s draft, we
have finished the first reading of the Draft Optional Protocol, This Optional Protocol is
supposed to give teeth to the Convention, which up to now has contained only a reporting
system to review compliance. The Optional Protocol provides for a complaints procedure
which gives standing not only to the individual person, but also to groups of persons and
to organizations. In this way nongovernmental organizations (NGOs) could bring either
their own complaints or complaints on behalf of individuals,

PROFESSOR FRANCK: The claim could be brought by a citizen of a country other than
the one the complaint is brought against?

PROFESSOR SUCHARIPA: That is the idea. The question is whether it will be possible
to keep this provision. There was quite a lot of resistance to this idea.

PROFESSOR FRANCK: These would all be firsts if they eventuated.

"New York University School of Law, University of Vienna Law Schoo?,



Friday, April 11: Morning 135

PROFESSOR SUCHARIPA: Yes. And the Optional Protocol contains another important
4ture, an inquiry procedure, Serious or systematic violations of women’s rights which
ipine 10 the attention of the Committee could be investigated by the Commitice
dependently from an individual complaint. If the state consents, the inquiry could also
include a visit to its territory. This inquiry procedure is fashioned after the inquiry

cedure in the Convention Against Torture.

PROFESSbR FRANCK: Wh_at do you think are the prospects for something coming of

. PROFESSOR SUCHARIPA: Certainly there are some states that would have difficulties
- with an optional protocol, but the general feeling is positive and cooperative. Still, it is
© too early to say what the content will be.

 PROFESSOR FRANCK: Dianne Otto is a member of the law faculty at Melbourne
 University, Australia, and has written extensively on various aspects of human rights
 regimes. She will give us her assessment of the CEDAW regime as an effective or
ineffective source of protection for the rights of women.

DIANNE OTTO:" It’s important to recognize the limitations of the Convention. Be-
¢anse while it is effective in protecting women from fundamentalist repressive moves
Based on biologically determined iotions of women’s traditional role in the family, the
CEDAW is not really a women’s rights instrument. It is an antidiscrimination instrument,
which means that what it promotes are rights for women that inen who are similarly
situated currently enjoy. The standard for the Convention is a male standard; it promotes
equality according to that standard but leaves out recognition of human rights that are
specific to women, human rights abuses that women experience because of their gender.
That fact is being confronted by a movement in the international community, which has
resulted in a Declaration on the Elimination of Violence Against Women—one strategy
to bring gendered human rights into the human rights regime. But it is only a start and we
need a whole new convention, a women’s rights convention, encompassing; in addition
to the elimination of violence against women, a whole range of human rights abuses
suffered by women as a result of our physical characteristics in addition to our social
position. :

PROFESSOR FRANCK: I am going to come back to Professor Otto a little later when
we broach the issue of whether these human rights instruments are essentially reflections
of Western values. That issue achieves a particular poignancy where women'’s rights are
concerned. : . :

Let’s move on and look briefly at the Economic, Social and Cultural Convention.
The interesting news here is that we’ve been told in the last couple of days that there is a
strong prospect that China will ratify the Convention. I'm going to ask Miriam Sapiro to
comment on that. She was previously in the Department of State’s Office of the Legal
Adviser and is currently a member of the Secretary of State’s Policy Planning staff,
where she covers European security issues, not necessarily China. But when I told her
this afternoon that the other State Department member of our panel was detained by a
crisis in the UN, she agreed to review State Department policy on Chinese ratification of
the International Covenant on Economic Social and Cultural Rights (ICESCR). Is this a
watershed event, China’s first accession to a2 human rights convention that has some
teeth? .
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MIRIAM SAPIRO:" The short answer is: We’ll have to wait and see. The United States
welcomes China’s interest in this Convention as a positive step, but obviously the proof
will be first whether it signs and ratifies the Convention, and second, whether it is willing
to take a larger step and become a party to the International Covenant on Civil and
Political Rights (ICCPR). I remember well from the time when I practiced human rights
law that this is one of the most important tools we use for assessing whether a country is
in compliance with international standards. The ICCPR has far more relevance than the
ICESR to the kinds of problems that we have been pressing China to address,

PROFESSOR FRANCK: Of course if China ratified the ICCPR with the understandings
we have attached to it, the teeth would be largely pulled. Let me ask Professor Otto
whether she thinks the econornic, social and cultural regime has any shelf life.

PROFESSOR OTTO: What is of great concern in the post-Cold War environment is
that economic and social rights have dropped off the agenda. This has a whole history in
the Cold War separation of economic and social rights, and civil and political rights,
which comes to bear on how one might view China’s accession to the Convention. It is a
political minefield. The end of the Cold War to my dismay has not really advanced us.
The scope of the human rights regime is now smaller; it is largely civil and political
rights that we mean when we taik about human rights in the world today. I think this is
disastrous. We have a new rhetoric about the indivisibility of human rights, but what that
means in practice is something that no one in a position of _power seems to be taking
seriously. To some extent, I would welcome China’s accession if it means that some of
the issues would be put back into the agenda.

PROFESSOR SZASZ: You may recall that after the United States issued its negative
human rights report on China, China retaliated with its negative report card on U.S.
rights. Its principal point was that the United States has a poor record on economic, social
and cultural rights. China becoming a party to the ICESCR but not to the ICCPR would,
in effect, carry out the logic of that report card. '

PROFESSOR OTTO: Yes, but we don’t get anywhere. Obviously the United States of
America is in a central position for not engaging in another polarization between those
two categories of rights.

PROFESSOR FRANCK: Miriam Sapiro?

MS. SAPIRO: These issues g0 to the heart of a debate under way since the 1970s.
There are different views concerning which set of rights is more important. Professor
Otto mentioned the question of divisibility and indivisibility. Ultimately, human rights, to
the extent which they are recognized in international law (and of course there is some
dispute about the extent to which economic and social rights are), should be codified in
domestic legal systems, so as to maximize implementation. It would alse be helpful to
focus more on the indivisibility of basic human rights and acknowledge that there is still
debate over what constitutes some of the miore aspirational “rights” in the economic and
social arena. A potential “clash of civilizations,” to borrow Samuel Huntington’s phrase,
over the debate can and should be avoided.
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PROFESSOR FRANCK: I'd like to move along to the trade regimes, in particular to the
North American Free Trade Agreement (NAFTA) and World Trade Organization (WTQ)
dispute settlement processes. We have the Senior Counsel for Dispute Settlement of the
U.S. Trade Representative’s Office (USTR), Amy Porges. Ms. Porges will tell us about
the ‘current state of the various disputes that the United States is involved in that have
gone to NAFTA and the WTO.

AMELIA PORGES:" There is a great deal of disputes traffic in the WTO. Seventy-six
consultation. requests have been filed. with the WTO between January 1, 1995, when the
WTO Agreement entered into force, and today, April 7, 1997. There are now eleven
active WTO dispute settlement panels, dealing with simple issues such as tariff bindings,
complicated issues such as the EC’s banana policy, new problems, and old problems such
as the EC hormone ban. The WTO system includes about twenty agreements which
overlap and sometimes appear to conflict, and can have different rules applying to the
same. problem. These panels will have to apply that system and make sense of it.

The greatest user of WTO dispute settlement is the United States. USTR now has
thirty-one active cases on the docket, including twenty-three in which the United States is
a complainant. But many countries participate in WTO dispute settlement, including
developing countries. Developing countries have even brought disputes against other
developing countries, as seen in the ongoing pane! dispute brought by Mexico against a
Guatemalan antidumping action.

PROFESSOR FRANCK: Could you give us a sense of the dynamics of this process from
the perspective of the USTR? Presumably there is an industry involvement in each case.
Are industry lawyers litigating alongside you? I use the word “litigating™ here to cover a
myriad of dispute settlements, but some form of dispute settlement procedure is
mandatory. So when you get into a dispute, do they work with you in choosing which
system to use?

Ms. PORGES: The cases the United States brings often are brought to us by exporting
businesses. Sometimes they want to get involved in the details, and sometimes they are
less able to. Of course, the rules of the WTO at the present only allow participation in
disputes by government representatives, and private lawyers cannot present cases 0
panels, '

PROFESSOR FRANCK: But they can work with you.

Ms. PORGES: They can certainly provide useful input. In fact, USTR solicits input
through a Federal Register notice at the beginning of each dispute to which we are a

party.

PROFESSOR FRANCK: What about the litigating strategy or choice of remedies. Is that
decided entirely in-house? ' '

MSs. PORGES: We consult with Congress and interested parties, but in the end the
U.S. Government must speak with one voice, taking the long-term interests of the United
States into account. We must ensure that our strategy is consistent with those interests,
We also listen carefully to exporting businesses because we seek positive results.

* Office of the United States Trade Representative.
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PROFESSOR FRANCK: Our participation in this important conflict resolution process
was conditioned by Congress on your winning most of the time. Do you feel inhibited by
that?

Ms. PORGES: Our record is respectably positive. In all three cases that we have
brought and taken all the way through the panel process, we have won. And let me
mention compliance, where the WTO presents a positive picture. Four cases have gone
through the panel and appellate process in the WTO. Where the Appellate Body has
finally decided that a member was acting inconsistently with its WTO obligations, that
member has announced that it will comply. No losing defendant has refused to comply.

PROFESSOR FRANCK: Have there been cases where we have lost and have agreed to
comply?

MSs. PORGES: Yes. In the first completed WTO dispute, on the U.S. Environmental
Frotection Agency’s’ (USEPA) regulations on reformmulated and conventional gasoline,
after the Appellate Body had ruled that these regulations denied national treatment,
USEPA launched 2 rulemaking process which can eliminate the WTO inconsistency
within fifteen months. In the second case, Japan’s taxes on distilied spirits were found to
deny national treatment. Japan proposed to take five years to comply, the United States
asked for arbitration, and the arbitrator ruled that Japan too would have to comply within
fifteen months. This was a key event of the WTO system in the past year. If Japan had
been able to take five years for compliance, it would become impossible to persuade
Congress ever to take any lesser period of time to fix a problem in our own system.

PROFESSOR FRANCK: Let me turn now to Bernardo Sepulveda. He and I were many
years ago the co-chairs of the Annual Meeting Program Committee of the American
Society of International Law. I was professor of international law at New York
University and Bemardo Sepulveda was Just starting out in the Foreign Ministry of
Mexico. Ambassador Sepulveda went on to become the Foreign Minister of Mexico and
I am still professor of international law at New York University. But at least I have
security of tenure. Ambassador Sepulveda, how do you see these two regimes, the
regional regime and the international regime? Do you see them operating satisfactorily
from a Mexican perspective? Do you see the regional regime expanding into the rest of
Latin America? Could you give us your prognosis, a bit of a scorecard on how it seems to
be doing? Then I would like you to tackle a touchier subject: how Helms-Burton looks
from Mexico City,

BERNARDO SEPULVEDA:" On the qQuestion of regional trading systems, Mexico is a
latecomer, because Mexico joined GATT only in 1986. One reason for entering into
GATT was to ensure that we would have reliable mechanisms for the settlement of
disputes. We thought that by joining GATT we would be assured of not having a bilateral
dispute with the United States which was always full of political consequences, and that
through the multilateral system we would be able to deal with these matters better. Upto
now, it has worked quite well. '

On the question of extending the regional system to the whole of Latin America, 1
think that depends on what happens in the United States. It is essential to know whether
in the United States there would be a mood for expansion or a trend towards protection-
ism and isolation. I think that the latter would not be a wise move. My preference would
be to have in the short run a Western hemisphere free zone in terms of trade. Of course,
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one has to look at what is happening in the southern parts-of the continent. The so-called
Mercosur regime is an interesting feature in Latin America, and of course it may mean
that those four countries may be able to create a true, efficient common market that will
extend upwards. It will be tempting for Latin America to establish its own common
market for dealing with NAFTA and the European Union on its own terms. It is a
déﬁelopment we will have to observe. I would much appreciate Mexico, the United
States and Canada taking the right steps in that direction and not isolating themselves
from what is happening in the rest of the continent.

PROFESSOR FRANCK: Let me give you a moment more to prepare your charge
regarding Helms-Burton while I ask Ms. Porges to comment on how she feels the two
regimes are working out in terms of America’s trade balance and exports. There are those
who say that the two regimes are encouraging imports of bad strawberries and causing
massive flows of employment to Mexico. Do you have any notion of what the actual
results are? ' '

Ms. PORGES: Trade within NAFTA is a rising percentage of the NAFTA countries’
total trade; economic integration is advancing. Let me also mention two of the bigger
successes of the WTO this year: the Information Technology Agreement, to eliminate
tariffs on many high-technology products, and the conclusion in February of the basic
telecommunications services market access negotiation. The basic telecom agreement is a
great success not only for the WTO General Agreement on Trade in Services but also for
consumers. It should lower the price of an international phone call by 80 percent, from
about a dollar a minute today to about twenty cents per minute ten years from now,

PROFESSOR FRANCK: I understand that there are a few memibers of niy profession
who think that law and economics have some relevancy to each other. Let me now go
back to the subject of Helms-Burton. Ambassador Sepulveda?

AMBASSADOR SEPULVEDA: Helms-Burton has not proven: to be an instrument with
which to win friends and influence people. Certainly, I could imagine better ways to do
that. A year has gone by since Congress approved Helms-Burton and a number of
developments have taken place, I would like to remind you of what Secretary of State
Warren Christopher said before the bill was approved. At that time he sent a letter to
Speaker Newt Gingrich expressing his concern and saying that the provisions of the bill,
and especially Title 3, will “create tensions in our relations with our allies who do not
agree with the premises underlying such cause of action. This action would be hard to
defend under international law.” What has happened since? First of all, some of the most
important trade partners of the United States have taken legal action against Helms-
Burton. By the important partners, I mean the fifteen members of the European Union,
Canada and Mexico. All of them have promulgated legislation blocking ‘the conse-
quences of Helms-Burton. All of them claim that Helms-Burton has an extraterritorial
effect and that they are not ready to comply with its provisions.

PROFESSOR FRANCK: This countervailing legislation has taken a pretty uniform form,
which is to authorize counterclaims within each of those countries’ jurisdictions to
recover an amount equivalent to whatever awards may have been secured through the
United States courts.

AMBASSADOR SEPULVEDA: That’s right. This past year, the Organization of Ameri-
can States (OAS) approved unanimously, with the exception of the vote of the United
States, a resolution asking the Inter-American Juridical Committee to examine the
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contents of this piece of legislation and to pass judgment on its compliaiice with
international law. The Inter-American Juridical Committee decided, with the vote of the
U.S. mémber, that Helms-Burton was not consistent with international law. Then thé
European Union started an action within the WTO mechanism for settlement of disputes
that has been strongly objected to by the United States. That is an important issue
because it means that the mechanism established in the World Trade Organization- for
dispute settlement may be damaged by the blocking action of the United Statés. That is a
dangerous precedent and will not help to strengthen faith in such a mechanism. The U.S.
claim could be to invoke the national security exception. It is hard to believe that under
the present political circumstances we are really facing a national security situation that
may mean applymg such an exception to the procedures of the World Trade Organiza-
tion. The same is true in the case of NAFTA. Canada and Mexico are using the
mechanisms established in NAFTA, but again they may face the claim of the national
security exception and that will mean hampering the possibilities of NAFTA in setiling
disputes. It is important to note that President Clinton has twice suspended the provisions
of Title 3, which means that there is a possibility of negotiating the application of this
Title. Perhaps it is not wise to bring the claims to the institutions that we have, but rather
that we should negotiate with political criteria the main issues related to this conflict.

PROFESSOR FRANCK: Thank you very much. 1 think I speak on behalf of everybody
here in congratulating you on your recent election to the International Law Commission.
Do either Ms, Porges or Ms. Sapiro want to comment on that?

MS. PORGES: The EU has challenged key aspects of U.S.-Cuba policy, from the
Cuban embargo imposed in the 1960s to the Libertad Act of 1996. However, the WTO is
not an appropriate forum for resolving differences over what is essentially a disagree-
ment over foreign policy. We have made this clear from the time the EU first introduced
this issue into the WTO. The measures challenged reflect abiding U.S. foreign policy and
security concerns with respect to Cuba, dating back over three decades: For almost forty
years our relations with Cuba have reflected important U.S. national security and foreign
policy concerns, and those concems remain today. The administration has worked hard to
resolve our differences with the EU over Cuba policy. However, the administration has
stated that if we fail to reach a prompt settlement, the United States will advise the
Director-General of the WTO of these views and we will make clear that a WTO panel
has no competence to proceed because this is a matter of U.S. national security and
foreign policy.

PROFESSOR FRANCK: I'm glad that you clarified the point. The invocation of the
national security provision is an automatic trump. Isn’t that right?

Ms. PORGES: Article XXI of the GATT provides that nothing in the GATT shall be
construed to prevent anmy contracting party from taking action which it considers
necessary for the protection of its essential security interests. Unlike the provision in the
standard draft Friendship, Commerce and Navigation (FCN) Treaty, the GATT provision
is clearly subjective in nature.

PROFESSOR FRANCK: It sounds more like a Connally-type reservation than anything
else. :

Ms. SAPIRO: I'd like to inject here a political element, especially a four letter word:
“C-U-B-A.” We must not lose sight of the larger purpose here, which is to effect change
in Cuba through convincing certain countries, particularly Canada and members of the
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- European Union, that doing business with Cuba as if it were a normal country is not the
" way to promote reform there. Indeed, as Ambassador Sepulveda pointed out, we waived
Title III twice, and we did that with the understanding of Canada and the European
Union that they would work with us to promote democracy and reform in Cuba.

AMBASSADOR SEPULVEDA: Perhaps coming back to Secretary Christopher’s letter,
he writes: “The Department of State believes that in its current form, this legistation
would damage prospects for a peaceful transition in Cuba, and jeopardize a number of
key U.S. interests around the world.” How do you like that?

PROFESSOR FRANCK: That was then and this is now,

- PROFESSOR SZASZ: The General Assembly has repeatedly held that the policy that
the United States is pursuing against Cuba is improper and illegal under international
law. '

PROFESSOR FRANCK: Our enemy.

PROFESSOR SZASZ: It is entirely senseless for the United States to insist that it is the
only one that knows how to deal with Cuba, since everyone else disagrees.

Ms. SAPIRO: First, we have not seen much change in Cuba over the last thirty years
and second, sometimes the United States is a lone voice in the wilderness. But, that does
not mean that we are mistaken. ‘

PROFESSOR 8ZASZ: The United States has pursued the same policies in respect to
Cuba for thirty years, and we have accomplished no change.

PROFESSOR FRANCK: I think we might leave these well-stated positions to the
subjective decisions of the distinguished members of the audience. Let’s tum to a couple
of the cases before the International Court of Justice (ICJ). We should not entirely
overlook the role of the premier conflict resolution institution,

I am going to.ask Lilly Sucharipa-Behrmann to comment briefly on the Nuclear
Weapons Advisory Opinion. I realize that many of us heard last night’s panel on that
case or were on the panel, and so we are not going to rehash the whole thing, But there
are a couple of points that we might bring out that did not emerge from last night's
discussion. '

PROFESSOR SUCHARIPA: Unfortunately, I did not have a chance to attend last night’s
discussion. But I would like to point out that I think that the Court did not really answer
the question which was put to it. It did so partly by saying that the threat of use or the use
of nuclear weapons generally would be contrary to the rules of international law
applicable in armed conflict and in particular those of humanitarian law. But then it took
the easy way out and did not give a definitive answer as to whether the threat or use of
nuclear weapons would also be unlawful in the case of self-defense in extreme
circumstances. I agree with those who have voted against this non liquet in the Advisory
Opinion. The Court should have come to a conclusion as to what it thinks the law ‘is.
There were seven in favor, seven against. The President cast the deciding vote, But
among the seven who were against, there was again a division of three and three. The
fourth one was Judge Oda who was against giving an Advisory Opinion in the first place.
Three concluded that there is evidence for the unlawfulness of the threat or use of nuclear
weapons even in extreme cases of self-defense, and three concluded that such use would
not be unlawful. It is understandable that the Court, for political reasons, tried to get out
of the situation in the way that it did. But it left it open to the states to make their own



