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National Treaty Law and Practice:
United States

RobertE. Dalton

I. INTRODUCTION

The Constitution of the United States was adopted at Philadelphiain 1787. A terse document,
it consists of seven articles-- four of which pertain to thetreaty power. Articlel vestsall legidative
powers in a Congress; section 10 of that Article prohibits any state from entering into a "treaty,
aliance, or confederation.” Article Il vests the executive power in a President. Sections 2 and 3
assign certain powersto the President, including the " power, by and with the advice and consent of
the Senate, to make treaties, provided two-thirds of the Senators present concur.” Articlelll vests
the judicial power of the United States in the courts; section 2 provides "[t]he judicia power shall
extend to all cases. . . arising under. . . treaties made, or which shall be made" under the authority
of the United States. ArticleVI , paragraph 2, known asthe supremacy clause, provides"all treaties
made, or which shall be made, under the authority of the United States, shall be the supreme law of
the land; and the judgesin every state shall be bound thereby. . . ."

The members of the Federal Convention designed the Constitution to include checks and
bal ancesto enabl e each of the branchesto protect itself against encroachments by one or both of the
other branches. Indeed, the very purpose of adopting the Constitution was to replace a failed
governmental structureunder the 1777 Articlesof Confederation. Thisineffectual document created
no executive power. All legislative and treaty-related power were vested in the Continental
Congress and the states.

Given the concise nature of the relevant Constitutional provisions and the absence of any
experience in dealing with the respective roles of the executive and the Congress under the old
system, the treaty-making provisions of the Constitution constituted a tabula rasain anumber of
respects.! Over the years, the United States has developed a variety of means for the making of
international agreements. Knowledge of this evolving practice in the realm of treaty-making over
the past two centuries is necessary fully to understand the current treaty law of the United States.
Many of the sectionsthat follow set out that practiceto illuminate the Constitutional provisionsand
to demonstrate how the law is being applied as we approach the twenty-first century.

1. DISCUSSION ITEMS

A. Whatis an International Agreement?
For international law purposes, atreaty isaninternational agreement between two or more states




or international organizationsthat isintended to belegally binding and isgoverned by international
law.? 1t does not matter whether atreaty isembodied in asingleinstrument or intwo or morerelated
instruments or whatever its particular designation may be.

From aConstitutional law perspective, atreaty isan international agreement (regardlessof title,
designation, or form) whose entry into force with respect to the United States takes place only after
the Senate has given its advice and consent pursuant to Article Il, section 2, clause 2, of the
Constitution. A treaty must, of course, deal with mattersof international concernand not contravene
the Constitution of the United States.®

In addition to Government-to-Government agreements, Agency-to-Agency agreements, such as
a mapping agreement between the Coast and Geodetic Service of the United States and the
Hydrographic Office of the Navy Department of Sri Lanka, are generally considered to be
international agreements for the purposes of reporting under the Case-Zablocki Act and printing in
the United States Treaties and Other International Acts Series. The sameruleswill not
necessarily apply toimplementing agreements. A program agreement under an umbrellaagreement,
such as a science and technology agreement that established a series of weather research projects
involving tracing of upper air currentswith balloons, might be reported and published depending on
the significance of the program and its duration. However, agreements with respect to individual
"launches" would not be.

With respect to Government-to-Government agreements, like most other countries, the United
States has a long-standing practice of agreeing to documents that are non-binding from a legal
perspective. Two of the better known examples from United States practice during the first half of
the century are the 1907-08 " Gentlemen's Agreement” between the United States and Japan rel ating
toimmigration* and the Joint Declaration made on August 14, 1941 by President Franklin Roosevelt
and Prime Minister Churchill, a document more commonly known as the Atlantic Charter.®

Over the last decade, the number of such documents has shown amarked increase. Thelawyer
to whom such instruments are brought for review needs to alert a client that even though the
document does not give riseto legal obligations, it may giveriseto political ones. In commenting
on bilateral memoranda of agreement between the Governments of Israel and the United States,
Secretary Kissinger noted: "The fact that many provisions are not by any standard international
commitments does not mean, of course, that the United Statesismorally or politically freeto act as
if they did not exist. On the contrary, they are important statements of diplomatic policy and they
engage the good faith of the United States so long as the circumstances that gave rise to them
continue. But they are not binding commitments of the United States."®

Although oral agreements are unusual and are not governed by the Vienna Convention on the
Law of Treaties, such agreements are concluded from timeto time. United States law requires that
such agreements be reduced to writing and reported to the Congress in accordance with the
Case-Zablocki Act.” On the other hand, unilateral acts are not considered to be international
agreements by the United States.

B. Executive Authorization and Approval Procedures

In 1955, the Department of State issued Department Circular No. 175 on the negotiation and
signature of treaties and other international agreements. The circular, which has been amended on
several occasions, currently appears as Chapter 700 in Volume XI of the Department of State's
Foreign Affairs Manual.?®. While several sections of the Circular 175 address the reporting
regquirements of the original Case-Zablocki Act, therole of the Department of State in coordinating
the treaty function is not addressed in detail. Moreover, as some other agencies saw it, the
Department'sregul ation rested solely on the Department'sauthority and had no binding forceoutside
the Department of State.



When the Congress reviewed compliance with the original Case-Zablocki Act of 1972, it found
that the State Department did not have at its disposal the necessary authorities to ensure better
reporting. To remedy that problem, the Congress adopted the first in a series of amendments that
strengthened the Department's coordination function. The most important changes were: (1)
including a provision making clear that the Secretary of State had broad power to control the
conclusion of an agreement by another department or agency even when that other department or
agency had independent statutory authority to conclude agreements of aspecifickind; (2) giving the
Secretary of State power to determine for and within the executive branch whether an arrangement
constitutes an international agreement within the meaning of the Act; and (3) providing that the
President, through the Secretary of State, would promulgate such rules and regulations as might be
necessary to carry out the provisions of the Act.® Those rules and regulations were issued on July
13, 1981."°

Section 181.4 providesthat the Secretary of Stateis responsible, on behalf of the President, for
ensuring that all proposed internationa agreementsof the United Statesarefully consistent withU.S.
foreign policy objectives. Any agency wishingto concludeaninternational agreement must transmit
to the interested bureau or office in the Department of State, or to the Office of the Legal Adviser,
for consultation pursuant to Section 181.4, a draft text or summary of the proposed agreement, a
precise citation of the Constitutional, statutory, or treaty authority for such agreement, and other
background information as requested by the Department of State. It continues: "If a proposed
agreement embodies a commitment to furnish funds, goods, or services that are beyond or in
addition to those authorized in an approved budget, the agency proposing the agreement shall state
what arrangements have been planned or carried out concerning consultation with the Office of
Management and Budget for such commitment. The Department of State should receive
confirmation that the relevant budget approved by the President providesor requestsfunds adequate
to fulfill the proposed commitment, or that the President has made a determination to seek the
required funds.""

In order to avoid duplication, an exception to the procedures set out above is provided in
subsection (g): "The consultation requirement shall be deemed to be satisfied with respect to
proposed international agreements of the United States about which the Secretary of State (or ...
designee) has been consulted in his capacity as a member of an interagency committee or council
established for the purpose of approving such proposed agreements. Designees of the Secretary of
State serving on any such inter-agency committee or council are to provide as soon as possible to
the interested office or bureaus of the Department of State and to the Office of the Legal Adviser
copies of draft texts or summaries of such proposed agreements and other background information
as requested."*

C. Legislative Approval

M ost agreementsenteredinto by the United Statesdo not require approval of thelegislatureprior
to ratification or other form of acceptance. A relatively small number of these agreements are sole
executive agreements entered into by the President under certain of hisindependent powers -- for
example, thecommander in chief power under the Constitution. On the other hand, if the agreements
relateto matters solely within the power of thelegislature, hewill need approval unlessthe Congress
has del egated the power to make agreementsin thosefields or is considered to have acquiesced over
a long period of time in the President's concluding certain agreements without the necessity of
seeking specific approval .”®

Preauthorization
Even though the practice of del egating authority to conclude agreements dates back to 1792, the




extent to which the Congress has provided that the President, the Executive Departments, or agencies
may or should conclude international agreementsis not widely recognized. Some evidence of the
scope of delegations may be gleaned from areview of the entries in the 1997 general index to the
United States Code Annotated under the heading "international agreements’, which extend
for morethan 22 columninches. A more comprehensive search would likely demonstrate that there
are literally hundreds of such authorizations. They include agreements limiting importation of
agricultural commodities into the United States, agricultural research and extension programs, air
commerce and safety, agreements by the Coast Guard establishing ice-breaking facilitiesin waters
other than those subject to jurisdiction of the United States, and negotiations between the President
of the United States and the Government of Canada on the Trans-Canadian pipeline. Agreements
concluded under these delegations are sometimes referred to as Congressiona-Executive
Agreements.

Preauthorization, Subject to Review or Possible Further Action

Statutes authorizing negotiation of certain types of agreements require the transmittal of those
agreements to the Congress prior to their entry into force; others require specific approval of the
texts. For example, the Atomic Energy Act of 1954, as amended, requires the transmittal of
Nuclear Cooperation Agreements to Congress for 90 continuous session days to afford it an
opportunity to disapprove by joint resolution. The first 30-day period isfor consultation with the
foreign affairs committees "concerning the consistency of the proposed agreement” with the
requirements of the Atomic Energy Act; the next 60-day period is for the Congress to consider
whether to adopt a joint resolution disapproving the agreement.** The Fishery Conservation and
Management Act of 1978, as amended, requires a 60-day waiting period for Governing
International Fisheries Agreements, but no specific approval.”> (However, in the application of that
statute, the Congress has frequently approved agreements in lieu of waiting for the running of the
prescribed period.) The Socia Security Amendmentsof 1977 establish asimilar procedurefor social
security agreements between the Social Security Administration and foreign socia security
systems.® Under theInternational Development and Food Assistance Act of 1978, asamended,”
and the Enterprisefor the Americas I nitiative Act of 1992,'8 international agreements concerning or
resulting in debt relief must lie before the Congress for 30 days before entry into force. A more
limited provision of this character appears in the National Aeronautics and Space Administration
Authorization Act of 1988 which required "the Intergovernmental Agreement currently being
negotiated between the United States Government” and other governments, as well as any
"memorandaof understanding being negotiated between counterpart agenciesin Canada, Japan, and
Europe concerning the detailed design, development, construction, operation, or utilization of the
space station,” to be submitted to the Committee on Commerce, Science, and Transportation of the
Senate and the Committee on Science, Space, and Technology of the House of Representatives 30
days prior to their entry into force.'

Statutory Approval of Agreements That Have Not Previously Been Authorized

The Congress in the exercise of its legidative function may authorize approval of other
agreements negotiated by the President where he cannot rely on his independent Constitutional
powers. A significant exampleisPublic Law 92-448, a Joint Resol ution approving and authorizing
the President to accept an I nterim Agreement Between the United Statesand the U.S.S.R. on Certain
M easures with Respect to Limitation of Strategic Offensive Arms.?® Section 2 of thelaw embodies
the standard model: "The President is hereby authorized to approve on behalf of the United States
the interim agreement between the United States of America and the Union of Soviet Socialist
Republics on certain measures with respect to the limitation of strategic offensive arms, and the



protocol related thereto, signed at Moscow on May 26, 1972 . . . ."#

A more recent example datesfrom 1992, when anumber of international organizationsbased in
Washington approached the State Department about concluding an agreement on state and local
taxation of foreign employees of international organizations. The initiative was a result of an
amendment by the State of Maryland of its income tax laws with retroactive effect. The
organi zations pointed out that foreign employees of the World Bank were exempt by treaty and that
their non-citizen employees had exemption from U.S. Federa tax on income earned from the
organi zationswhich empl oy them but that the I nternational OrganizationsImmunitiesAct, onwhich
the Federal tax exemption was based, does not extend to state taxation.

The President has no independent Constitutional authority to exempt non-citizen employees
working for international organizations from state income taxes. However, the Congress has such
power; and the President and the Senate acting pursuant to the treaty power have such power.?”> As
afirst step, an agreement between the United States and the interested international organizations
was negotiated. It was then decided to seek authorization from the Congress for the President to
conclude such an agreement (rather than to send the text to the Senate for advice and consent to
ratification). In April 1994, the Congress authorized the President "to bring into forcefor the United
States the Agreement on State and Local Taxation of Foreign Employees of Public International
Organizations, which was signed by the United Stateson April 21,1992 . ..."* OnMay 14, 1994,
he did so.

“Fast Track"-- Special Procedures for Trade Agreements

The Omnibus Trade and Competitiveness Act of 1988 and the Trade Act of 1974, as
amended, contain special provisions relating to Congressional approval of agreements on the
elimination of non-tariff barriers and bilateral agreements regarding tariff and non-tariff barriers.
Those procedures, known informally as"fast track" procedures, require that the President notify the
Congress concerning the initiation of negotiations and submit the text of the agreement for
legislative approval .**

Under the Constitution, the Congress has power over foreign commerce. During the 1930's, the
Congresspassed reciprocal trade agreements actsthat gave the President authority to negotiatetariff
reductions with our trading partners. The special procedure known as "fast track” was put in place
during the Ford Administration to strengthen the partnership between the President and the Congress
by streamlining the approval process for trade agreements. Under those procedures, the President
notifies the Congress that he is opening negotiations. He submits the text of an agreement to the
Congress, each House of which must vote to accept or reject the proposal within sixty legislative
days. No amendments are permitted.”®> The most searching examination of whether fast track
procedures could beusedin lieu of Senate advice and consent to approve atrade agreement occurred
in connection with approval of the Uruguay Round Agreements in 1994. The literature includes
memoranda from Walter Dellinger, Assistant Attorney General, Office of Lega Counsdl, to
Ambassador Michael Kantor, United States Trade Representative, advising that the Uruguay Round
Agreementsdid not require approval by the Senate asatreaty, but could constitutionally be executed
by the President and approved and implemented by Act of Congress;?® aletter to the President from
Professor Lawrence H. Tribe dated September 12, 1994; a memorandum to Mr. Dellinger and the
Senate majority and minority leaders, dated October 5, 1994, from Professor Tribe; and the Prepared
Statement of Professor Tribe before the Senate Committee on Commerce, Science, and
Transportation on October 18, 1994 -- al asserting that Senate advice and consent was
constitutionally necessary.?” Following the hearings, the Senate passed the Uruguay Round
legislation. The legislation was approved December 8, 1994.%

Fast track authority subsequently lapsed. On September 16, 1997, the President transmitted to



the Congress the Export Expansion and Reciprocal Trade Agreements Act of 1997 to renew fast
track procedures for trade agreements requiring congressional approval and implementation.”® As
of the date this chapter was forwarded to the publisher, however, neither house had passed the Act.

D. Reservations

Whilethe Congressin approving aninternational agreement by statute may includereservations,
most reservations are made by the Senate when it is sharing the treaty-making power with the
President under Article 1, section 2, clause 2 of the Constitution.

Thetreaty power clause of the Constitution does not mention reservations. However, the Senate
has exercised the power of attaching conditions to its resolutions of advice and consent to treaties
since 1795.%° The conditions included by the Senate in its resolutions of advice and consent to
ratificationfall intofour general categories: reservations, understandings, declarations, and provisos.
A reservation isdefined in the Vienna Convention on the Law of Treatiesas"aunilatera statement,
however phrased or named, made by a State when . . . signing [or] ratifying . . . atreaty, whereby
it purports to exclude or to modify the legal effect of certain provisions of the treaty in their
application to that State."* Clearly, an amendment of atreaty isareservation under that definition.
Other conditions -- such as declining to accept the obligations in a given article -- also constitute
reservationsif they modify thelegal effect of thetreaty. Anunderstanding differsfromareservation
inthat itisastatement or other declaration relevant to the application or interpretation of the treaty
that is not intended to exclude or modify the provisions of a treaty.** Declarations are usually
statements of the Senate's position, opinion or intentions on matters relating to issues raised by a
particular treaty, but not to its specific provisions. However, in practice, the distinction between an
understanding and a declaration is frequently blurred. A proviso is acondition that isintended to
operate solely in the domestic sphere. Provisos often specify that the President should not deposit
an instrument of ratification of a treaty until the necessary implementing legislation has been
enacted. If the Senate includes in its resolution of ratification a reservation or a statement of
understanding or a declaration ascribing a particular meaning to atreaty, and the President ratifies
the treaty subject to those conditions, the treaty becomes effective in domestic law subject to those
conditions. Of course, whether or not the Senate has attached reservationsto its advice and consent,
the President is free to change his mind and decide not to ratify atreaty.

Recent exampl esof Senateamendmentsthat materially changed thetextsagreed to by the parties
include those made to the 1977 Panama Cana Treaty** and the Supplementary Treaty to the
Extradition Treaty of July 8, 1972 between the United States and the United Kingdom.** More
limited and finely-tuned conditions, some in the form of understandings, appear in the Senate's
resol utions of advice and consent to other bilateral treaties, such asthe 1991 Protocol Amending the
Convention for the Avoidance of Double Taxation and the Prevention of Fiscal Evasion with respect
to Taxes on Income between the United States and Barbados.*® Although it is frequently said that
reservationsarenot madeto bilateral treaties, arecent study showsthat the Senate madereservations
to 13 bilateral treaties over the period 1975 to 1985.%° A reservation to a bilateral treaty requires
acceptance by the other party.*’

Reservations in respect of multilateral treaties raise different issues. Since it is much more
difficult to get all the partiesto a multilateral treaty to agree to an amendment, it is not practicable
for the Senateto try to amend multilateral treatiesin connection with the advice and consent process.
On the other hand, the Senate frequently makes reservations to multilateral treaties and has on
severa occasionsin recent years emphasized its opposition to the conclusion of multilateral treaties
that prohibit reservations. For example, Article XXII of the Chemical Weapons Convention®®
prohibits reservations to the Convention. The first of twenty-eight conditions that the Senate
incorporated in itsresolution of advice and consent to ratification read asfollows. "(1) EFFECT OF



ARTICLE XXII. -- Upon the deposit of the United States instrument of ratification, the President
shall certify to the Congress that the United States has informed all other States Parties to the
Convention that the Senate reserves the right, pursuant to the Constitution of the United States, to
giveitsadviceand consent to ratification of the Convention subject to reservations, notwithstanding
Article XX11 of the Convention."*® Condition 17, entitled "Constitutional Prerogatives," included
findings and a Sense of the Senate resolution on its Constitutional right to make reservations to
treaties.*°

Reservations to multilateral treaties may be made at the time of signature or ratification.
However, the United States generally makes reservations only at the latter stage. Reservations of
other countries to multilateral treaties are not sent to the Senate for its advice and consent. Under
the regime of reservations established by the Vienna Convention on the Law of Treaties, a
contracting State can accept or object to reservations made by another Party. |If a State has not
expressly accepted areservation, it will be presumed, under article 20 of the Vienna Convention, to
havedonesoif it shall have made no objection within aperiod of twelve months after it wasnotified
by the depository of the reservation or by the date on which it expressed its consent to be bound,
whichever is later.** |If the other party objects, it may oppose the entry into force of the treaty
between itself and the reserving State.

E. Consultation with the Legislature

The Founding Fathers clearly intended the "advice and consent” language in Article 11, section
2, clause 2 of the Constitution to require that the President consult with the Senate prior to the
opening of treaty negotiations. In August, 1789, President Washington met twice with the Senate
to consider the terms of a treaty to be negotiated with the Southern Indians. The meetings were
regarded as unsatisfactory by both sides, and the President decided never to repeat the process. For
sometimethereafter, the President sought advice by message, but the general practice of consulting
the Senate prior to the opening of negotiations was abandoned by the end of Washington's second
Administration. The "advice and consent” language in the Constitution'streaty clauseis generally
understood today to describe the process of Senate approval of atreaty following its signature on
behalf of the United States and the President's transmittal of the text to the Senate for consideration
prior to its ratification.

The abandonment of the earlier practice does not mean that there is an absence of
communi cations between the Executive Branch and the Senate or between the Executive Branch and
both Houses of the Congress prior to the conclusion of an international agreement on behalf of the
United States. In connection with its consideration of aparticular treaty, the Senate may advise the
Executive of provisionsthat it would like to see included in similar or "follow-on" treaties. It may
also adopt resolutions specifying provisions that it believes should be included or not be included
intreatiesunder negotiation, appoint groups of Senatorsto monitor the statusof specific negotiations
and to make reports to the Senate, and require Executive Branch reports on matters relevant to
application of treaties or their implementation. The House of Representatives may also pass
resolutions, hold hearings, require reports and otherwise communicate its views in respect of
international agreements to the Executive Branch.

F. Consultation with the Public

The Department of State's regulations on treaties provide that "where, in the opinion of the
Secretary of State or his designee the circumstances permit, the public be given an opportunity to
comment on treaties and other international agreements."** Model tax treaties, mode! extradition
treaties, and a number of draft treaties in the private international law area have been published in
the Federal Register for comment.*®



One of the most extensive areas of public participationisinthefield of privateinternational law
treaties.** The Secretary of State's Advisory Committee on Private International Law was
established in 1964 in order to serve as a forum for obtaining expert advice and guidance from
national legal organizations in the United States with expertise in the development of law; other
private sector interests that were likely to be affected by international unification or harmonization
in areas of thelaw in which they had aparticular interest; and legal expertsfrom the academic world
who were abreast of needs and trends in the law and thus able to assist in identifying possible
changesin the law and assessing proposals designed to improve the law in those areas. I1n order to
participate effectively inwork at theinternational level, the Committee established aseries of study
groups to evaluate agreements being devel oped.*

The meetings of the Advisory Committee and of the Study Groups are subject to the provisions
of the Federal Advisory Committee Act, open to the public, and announced in advance in the
Federal Register. Theobjectiveisto ensurethat nointerest isdenied an opportunity to be heard
during the negotiating process.

In other contexts, industry representatives or members of the public serve as members of U.S.
delegations to international meetings at which treaties are being negotiated.*® Often participation
iscoordinated through federally chartered committees of Executive Branch Departmentsor agencies
similar to the Advisory Committee on Private International Law. For example, the Department of
State's Advisory Committee on International Communications and | nformation Policy arrangesfor
expert study groups to prepare recommendations for positions that the United States will take in
upcoming International Telecommunication Plenipotentiary Conferences and in World Radio
Conferences. Some membersof the study groups serve asmembersof U.S. delegations. Inaviation
negotiations and in negotiations in the international labor field,*’ there is along-standing practice
of private sector participation. Similarly, the negotiation of the Law of the SeaConventioninvolved
extensive use of an advisory committee consisting of members from the private sector.

G. Legal Bases for Agreements Not Formally Approved By the Legislature
Agreements Under the President's Constitutional Power

Articlell of the Constitution deals with the powers of the Executive. Four of the provisions of
that article have been held to give the President the power to make international agreements other
than "treaties" under Articlell, section 2, clause2. They are: the Executive Power clausein Section
1; the Commander-in-Chief Power in Section 2; the power to receive Ambassadorsand other public
Ministersin Section 3; and the duty to take Care that the laws be "faithfully executed" with which
Section 3 concludes. Where the powers granted to the President are exclusive -- asthe Commander
in Chief power -- the President may make an international agreement solely on his own. Such
agreements are often called sole executive agreements. The classic illustration is the armistice
agreement.

A leading case on the power of the President to conclude international agreements on his
independent Constitutional powersis United Statesv. Belmont,* the basis of which involved
alawsuit by private partiesto recover from executors asum of money deposited with their decedent
and subsequently assigned to the United States by the Soviet Government. The Court took judicial
notice of the fact that "coincident with the assignment” the President recognized the Soviet
Government. Initsview the"recognition, establishment of diplomatic relations, theassignment, and
agreements with respect thereto, were all parts of one transaction, resulting in an international
compact between thetwo governments."*° Noting that this agreement did not receive Senate advice
and consent, the Supreme Court stated: "[A]n international compact, as thiswas, is not always a
treaty which requires the participation of the Senate."*°

Turning to the supremacy clause issue, the Court said: "[W]hile thisrule in respect of treaties



is established by the express language of cl. 2, Art. VI, of the Constitution, the same rule would
result in the case of al international compacts and agreements . . . In respect of al international
negotiations and compacts and in respect of our foreign relations generally, state lines disappear.
As to such purposes the State of New Y ork does not exist."**

Notwithstanding cases such as Belmont and other cases from that era, Congress attempted
during the 1970's to limit the President's Constitutional power to negotiate and conclude executive
agreementson the basisof the Article I powers set out above. The hearings on those efforts, which
are listed in the bibliography at the end of this chapter, contain a comprehensive review of the
authorities. The October 31, 1975 memorandum entitled " Authority of the President to Enter Into
Executive Agreements Pursuant to His Independent Authority” is a particularly convincing
presentation of that authority.> The 1970's legidative efforts to limit the President's executive
agreement authority ultimately failed.

United Statescourtsare generally reluctant to decide di sputes between membersof Congressand
the President concerning the treaty-making power. Such casesare usually dismissed on the ground
that the issue is a nonjusticiable political question or that the plaintiff lacks standing to bring the
case. In Dole v. Carter,”® acase that was ultimately decided to be nonjusticiable, the unusually
broad discussion of the merits at the District Court level seem to reinforce the President’s authority
to make executive agreements. Senator Dole sought an injunction to prevent President Carter from
returning the crown of Saint Stephen, of which the United States had custody, to the People's
Republic of Hungary pursuant to an executive agreement in the form of an exchange of letters
between the two governments. Senator Dole argued that owing to a "tacit agreement” between
Hungary and the United Statesrelating to the Treaty of Peace with Hungary of February 10, 1947,>*
the President lacked the authority to deal with the matter by an exchange of |ettersand that the crown
could bereturned only pursuant to abilateral treaty subject to Senate advice and consent. The court
found there was no such "tacit agreement.” Citing with approval, United Statesv. Belmont,*
United Statesv. Pink,*® and United Statesv. Curtiss-Wright Export Corp.,”’ the court
went out of itsway to conclude "[a]s amatter of law . . . that the President’s agreement to return the
Hungarian coronation regaliais not a commitment requiring the advice and consent of the Senate
under Articlell, Section 2, of the Constitution."*® Having specifically declined to consider matters
relating to standing or jurisdiction, the court denied the injunction on the ground that Senator Dole
was unlikely to prevail on the merits.

The next day, the Court of Appeals denied a motion for an injunction pending appeal. In
reaching itsdecision, the court relied on thetraditional approach of United States courtswhen asked
to takejurisdiction of cases between the Executive and legidlative branchesthat arisein thefield of
foreignrelations. Itfound that the action of the President to return to the people of Hungary property
which belongs to them "uniquely demand[s] single voiced statement of the Government's views."
It continued: "We are aware of no ‘judicially discoverable and manageabl e standards for resolving
[theissug].' . . . The President has decided that our foreign relations are best served by the return of
the crown. We decline to enter into any controversy relating to distinctions which may be drawn
between executive agreements and treaties. We say only that on the facts before us we find no
justiciable controversy."*°

It is clear that a sole executive agreement made by the President on his independent
constitutional authority is the law of the land and supersedes state law under Article VI of the
Constitution. However, if he concludes an agreement in an areain which helacks both independent
authority and Congressional approval, hewill inmost casesfail. Inthe United Statesv. Guy W.
Capps, Inc.,°° the United States sued an importer for breach of a contract that was based on an
executive agreement. The court held that the executive agreement wasvoid: "[W]hilethe President
has certain inherent powers under the Constitution . . . the power to regulate interstate and foreign



commerceisnot among the powersincident to the Presidential office, but isexpressly vested by the
Congtitution in the Congress."® It continued: "Imports from a foreign country are foreign
commerce subject to regulation, so far as this country is concerned, by Congress alone. The
Executive may not by-pass congressional limitations regul ating such commerce by entering into an
agreement with the foreign country that the regulation be exercised by that country through its
control over exports."®?

Treaties and the Senate

Articlell, section 2, clause 2, establishes aspecia mechanism by which the President haspower,
"by and with the advice and consent of the Senate, to make treaties, provided two-thirds of the
Senators present concur. . . ." This provision enables the President and the upper house of the U.S.
Congressto maketreatiesin aspecial way.®® The advice and consent procedureis used to conclude
approximately 5% of U.S. international agreements. Although there are no prescribed subjects, a
review of practice shows that international agreements dealing with defense, extradition, tax,
disarmament, the environment, and private international law tend to be dealt with by treaties.

If the President decides a particular international agreement should be handled as atreaty under
the Constitution, he will transmit it to the Senate for advice and consent to ratification, acceptance,
or approval. Criteria in the Department's regulations may help in clarifying how a particular
instrument will be treated, but it is not possible to be too categorical about what agreements must
be handled as treaties. In almost all cases, it will be possible to seek legislative approval of an
agreement by both houses of the Congress. Indeed, in some cases it is politically easier for the
President to obtain the support of a majority in both houses than two thirds of the Senate. In the
nineteenth century the President failed to secure the advice and consent of the Senate to a treaty of
annexation with Texas. The treaty was approved by joint legislation on March 1, 1845. When the
treaty for the annexation of Hawaii was delayed in the 1890's, President McKinley obtained the
annexation by joint resolution approved July 7, 1898.%4

In 1996 the President sought legidlative authorization to confirm U.S. approval of a Document
Agreed Among the States Parties to the Convention on Conventional Armed Forcesin Europe. The
Senate, which had given advice and consent to ratification of the Conventional Armed Forces
Convention, informed the Department of Statethat it believed that the Document should be handled
asatreaty and sent to it for adviceand consent to ratification. Inlight of the Senate's concern onthis
issue, the Administration refrained from reintroducing the draft legislation it had submitted to an
earlier Congress and transmitted the Document to the Senate for its advice and consent to
ratification. The Senate gave its advice and consent on May 14, 1997.

There are cases in which the Administration consults with the Senate as to whether or not the
Senate wishes a particular treaty to be sent to it for advice and consent prior to ratification or
acceptance. For example, after consultations with the Senate Foreign Relations Committee staff
with respect to the Budapest Treaty on the International Recognition of Deposit of Microorganisms
for Purposes of Patent Procedure, the Legal Adviser recommended to Secretary of State Cyrus R.
Vancethat thetreaty be concluded asan executive agreement. On August 31, 1979, Secretary Vance
signed an instrument of acceptance of this treaty, which was subsequently deposited with the
Director General of the World Intellectual Property Organization.®®

Agreements Authorized by Treaty

Sometreatiesprovideauthority to concluderelated or implementing agreements. If the President
and the Senate have concluded atreaty under Article 1, section 2, clause 2 of the Constitution that
authorizes related international agreements, no other approval is required.®®



Acquiescence

In addition to legidlative del egations of authority to conclude international agreements, in some
cases the Congress will be held to have acquiesced in along-standing practice of the Executivein
concluding a class of sole executive agreements where it has known of the practice and has not
objected.®’

H. Publication and Transmittal Requirements

Treaties and other international agreements must be published unless they are exempted from
publication pursuant to law. The basic publication requirements are set out in the Act of September
23, 1950,°® which provides: "The Secretary of State shall causeto be compiled, edited, indexed, and
published . . . acompilation entitled 'United States Treaties and Other International Agreements,’ .
.. that have been proclaimed during each calendar year, and al international agreements other than
treaties to which the United Statesisaparty . . ., or with reference to which any final formality has
been executed, during each calendar year."®® An amendment to the 1950 act provides that the
"Treaties and Other International Agreements” publication shall be legal evidence of the texts
contained therein in al the courts of the United States, the several States, and the Territories and
insular possessions of the United States. Due to resource constraints, the Department of State has
been unable to publish agreements as promptly asit once did. However, as indicated below, texts
that have not yet been published may be available from several commercial providers.

In 1994, the Congress amended the publication statute’® by authorizing the Secretary of State
to determine that publication of certain categories of agreements is not required, if the following
criteriaare met:

"(1) such agreements are not treaties which have been brought into force for the
United States after having received Senate advice and consent pursuant to
section 2 (2) of Article 1l of the Constitution of the United States,

2 the public interest in such agreements is insufficient to justify their publication . . .
[on one of 4 specified grounds|; and

(©)) copies of such agreements . . ., including certified copies where necessary for
litigation or similar purposes, will be made available by the Department of State
upon request.”

Any determination under one of the categories specified above must be published in the
Federal Register.

The first determination under the statute appeared in the Federal Register on October 23,
1995." Nine categories of agreements are listed in the proposed amendment to 22 C.F.R. Pt. 181.
They include: bilateral agreements for the rescheduling of intergovernmental debt payments,
bilateral textile agreements concerning theimportation of products containing specified textilefibers,
bilateral agreementsthat apply to specified military exercises, bilateral military personnel exchange
agreements, bilateral judicial assistance agreements that apply only to specified civil or criminal
investigations or prosecutions, bilateral mapping agreements, and tariff and other schedul es under
the General Agreement on Tariffs and Trade and the World Trade Organization Agreement.

Thestatusof U.S. treatiesisreflected in Treaties in Force, aDepartment of State publication
that lists treaties in force on January first of each year. The information in the annual volumeis
supplemented by alist of treaty actionsthat appearsbimonthly inthe Current Treaty Actionssection
of Dispatch, a Department of State publication. Both resources can be accessed at
(http://www.state.gov).

The Case-Zablocki Act requires that the texts of international agreements other than treaties,
entered into by the United States subsequent to August 22, 1972, be transmitted to the Congress as
soon as practicable after such agreement has entered into force with respect to the United States but



in no event later than sixty days thereafter.”” The same timing applies to any agreement "the
immediate public disclosure of which would in the opinion of the President, be prejudicial to the
national security of the United States.” However, the latter group of agreements are transmitted to
the Committee on Foreign Relations of the Senate and the Committee on Foreign Affairs of the
House of Representatives under an appropriate injunction of secrecy to be removed only upon due
notice from the President.

In order toimplement the Case-Zabl ocki Act the Department of State sendstextsto the Congress
on a biweekly schedule. Although the legislation does not require additional information, at the
reguest of the Congress the Department of State has included in the regulations implementing the
Case-Zablocki Act arequirement that a background statement accompany each agreement. Each
background statement describes the agreement to which it relates and contains a statement of the
legal authority for the agreement. Pursuant to the Freedom of Information Act, arrangements have
been made by seven publishersto pick up copies of these packages. While some of the publishers
specialize in certain subjects, such as tax, intellectual property, maritime, or law enforcement
matters, others disseminate the texts of all reported agreements, aswell as the texts of treaties sent
to the Senate that are not covered by the Case-Zablocki Act.

The United Statesrecognizesits obligation to submit treatiesand other international agreements
for registration and publication in accordance with Article 102 of the United Nations Charter.

I. Incorporation Into National Law

ArticleVI of the Constitution providesthat "[t] his Constitution, and the laws of the United States
which shall be made in Pursuance thereof; and all Treaties made, or which shall be made, under the
Authority of the United States, shall be the supreme Law of the Land;. . .." Under this provision
treaties and other international agreements may be self-executing. The phrase "may be self-
executing” isused to indicate that in some circumstancestreaties and other international agreements
will not be directly incorporated into national law; in those circumstances additional action will be
taken at the national level. While the precise nature of the distinction between self-executing and
non-self-executing treatiesisamatter of some confusion, for the purposesof thissection atreaty will
be considered self-executing if it becomes directly and immediately applicable-- i.e., if it requires
no implementing legislation or regulationsin order to become fully effective.

If the text of aparticular agreement is given legidative approval, that legislation will generally
include any necessary implementing provisions. Examples of self-executing treaties include
Friendship, Commerce, and Navigation Treaties, as well as the more recent bilateral investment
treaties, their lineal descendants.

There are several circumstances in which atreaty will not be self-executing. Thefirst of these
is where the treaty or other international agreement specifically requires that parties enact certain
provisions into domestic law. One example under thisrubric is the Genocide Convention, Article
V of which requires the Contracting Parties to enact "necessary legislation to give effect to the
provisions of the Convention and, in particular, to provide effective penalties for persons guilty of
genocide.”

Thesecond iswhereatreaty requiresaParty to punish acertaincrime, e.g., hijacking, and there
isno statute criminalizing that behavior. Under the Constitution of the United States, the Congress
has exclusive power to define crimes. Thus, there isauthority for the proposition that an individual
could not be prosecuted for acrime set out in atreaty unlessthe Congress had madethat crime apart
of the criminal law of the United States.

Examples of implementing legislation includes the U.N. Participation Act,” which gives the
President authority to carry out certain of the obligations of the United States under the United
Nations Charter and anumber of United States statutes, such asthe one defining genocide, by which



the United States makes genocide a crime under its domestic law and provides penalties for those
who engage in prohibited activity. Where implementing legislation is necessary with respect to a
treaty that has received Senate advice and consent to ratification, it is the practice of the United
States to delay deposit of itsinstrument of ratification until enactment of the legislation.

In some cases, a combination of legislation and exercise of additional authority under existing
law -- even though it was not enacted to address the particular obligations established by the treaty
-- may provide abasisfor carrying out the new treaty obligations. For example, the United States
recently becameaparty to the Environmental Protocol tothe Antarctic Treaty. The obligationswere
not self-executing and no existing legislation directly addressed certain of the obligations contained
in the protocol. In order to meet those obligations, the Administration proposed implementing
legislation. In the course of drafting the new legidation, the Administration found existing
legislation that permitted the executive branch to implement other obligations of the Convention.

Drawing on such authority, the National Science Foundation issued new regulations that enabled
the executive branch to discharge those obligations.

Status of Treaties in U.S. Law

Asindicated in the extract from Article VI of the Constitution with which this section begins,
under the law of the United States there is no hierarchy between treaties and other international
agreements and laws made pursuant to the Constitution; they are of equal authority asthe supreme
law of the land. In this respect, the law of the United States differs from that of many other
countries, where the Constitution or national jurisprudence gives effect to the international
agreement notwithstanding the subsequent enactment of inconsistent legislation.”

In order to resolve inconsistencies between treaties and other international agreements and
domestic law, two rules of interpretation have been developed: (1) When an Act of Congress and
an international agreement relate to the same subject, the Executive Branch and the courts will
endeavor to construe them so asto give effect to both;" reconcile the international agreement and
an Act of Congress, the later in time generally prevails as domestic law.”® If application of these
rules results in supersession of treaty provisions as domestic law, that result does not relieve the
Untied States of its international obligations.

The classic exampl e of the subsequent, inconsi stent statuteisthe Seamen'sAct of March 4, 1915
which contravened one or more articlesin bilateral treaties between the United States and 17 other
countries. Agreements to abrogate the treaties in their entirety were reached with a number of
countries. Others agreed that the treaties should continue in force subject to abrogation of the
inconsistent articles.”

J. Legally Binding Decisions of International Organizations

The United Statesisamember of the United Nations. Under its Charter, the United Nations can
make decisionsthat are legally binding on its members. Article 25 of the Charter provides that the
Security Council may make such decisionswhen acting under Chapter V1. The Senatehaving given
its advice and consent to ratification of the Charter containing those powers, and the President,
having ratified it, have bound the United Statesto carry out those obligations. An obligation made
binding on the United States pursuant to one of those provisions is not viewed as a new treaty
commitment that requires new authorization. On the other hand, implementation of the new
obligation may require legislation, issuance of executive orders, or a new proclamation laying out
the legal or factua predicate.

On May 25, 1993, the United Nations Security Council decided to establish an international
tribunal for the purpose of prosecuting persons responsible for serious violations of international



humanitarian law in the former Yugoslavia. The Security Council also decided to adopt a Statute
creating the basic framework of the Tribunal. Article 29 of the Statute obligates States to comply
with Tribunal requestsfor assistance, including Tribunal requestsfor thetransfer of personsindicted
by the Tribunal from the territory of a Stateto Tribunal custody in The Hague. Since the creation
of the Tribunal and the adoption of its Statute were pursuant to Chapter V11 of the U.N. Charter, this
Article 29 obligation is binding under international law.

Under the domestic law of the United States in force in 1993, extradition was allowed only
pursuant to specific authorization by statute or treaty. In order to comply with the obligations with
respect to the Yugoslavia Tribunal, the Administration drafted a bilatera agreement with the
Tribunal and sought the necessary statutory authority to carry out the surrender obligationsfor which
it provided. Prior to enactment of the legidation, the Security Council adopted a resolution
establishing asimilar Rwanda Tribunal. In January 1996, Congress enacted Public Law 104-106
authorizing the transfer of persons to the Tribunals pursuant to the agreements. It also authorized
the other judicial assistance provided for the Tribunals in the Security Council Resolutions. The
United States brought the agreements on surrender of persons to the two tribunals into force on
February 14, 1996.

K. Implementation of Multilateral Conventions

It is necessary to divide examination of this question into two phases. Since most multilateral
conventionsare sent to the Senate for advice and consent and ratified by the President, thefirst phase
will normally be the pre-ratification phase. With respect to multilateral conventions that are not
subject to ratification, thefirst phase ends when the United States expressesits consent to be bound.

During the first phase the Treaty Office coordinates planning for implementation of the
convention in order to ensure that the United States will be in a position to fulfill its international
obligations. If atreaty requiresimplementing legislation, the Secretary of State'sreport on thetreaty
will usually notethat fact. If itisto beimplemented under existing authority, the Treaty office will
coordinate with the Departments or agencies that will have responsibility for implementation to
ensure that they will have completed action that may be necessary, such asissuance of regulations,
establishment of procedures, assignment of responsibilities, printing of forms, or publication of
notices prior to the date on which the treaty will enter into force for the United States.

After the treaty enters into force for the United States, the Departments or agencies primarily
responsible for the subject matter of the treaty are charged with its implementation. If the
Department of State receives complaints from other parties concerning U.S. application of atreaty,
it will meet with those Departments or agenciesin order to address and resolve the complaints.

Someinternational agreements-- particularly those dealing with human rights and international
trade -- establish bodies that review performance by the parties of their treaty obligations. In
addition, a number of international organizations -- such as The Hague Conference on Private
International Law and the Council of Europe -- have regularly scheduled meetings at which the
national authoritieshaving responsibility for implementation of certain treatiesreview problemsthat
have arisen in applying the treaties and make recommendations for resolving those problems either
by changesin thetexts of the conventions or changes by certain states of the proceduresunder which
they are implementing their obligations. U.S. delegations to both types of meetings generally
include representatives of the State Department and of the lead departments or agencies.

L. Termination

The Constitution does not address the power to terminate treaties or other international
agreements. No serious question exists as to the President's authority to terminate executive
agreements. However, practice hasvaried with respect to treaties. The President has: () acted on



his own authority, (b) acted pursuant to a Senate resolution of advice and consent passed by the
special majority required for advice and consent to ratification, and (c) acted pursuant to a joint
resolution of the Congress. 1n 1979, President Carter gave notice of termination of the 1954 Mutual
Defense Treaty with the Republic of China. A number of Senators and members of the House of
Representatives brought suit to enjoin the termination. The District Court held that authorization
by either the Senate or amajority of both Houses of the Congresswas required. That decision was
reversed by the Court of Appeals. The Supreme Court vacated the judgment of the Court of Appeals
and remanded the case with instructions to dismiss the complaint.”®

On May |, 1985, President Reagan gave notice of termination of the Treaty of Friendship,
Commerce, and Navigation with Nicaragua. In accordance with Article XXV of the treaty, it
terminated on May |, 1986. No serious issue was raised that the Senate or the Congress was not
involved.

Both the treaties mentioned in the preceding paragraphsincluded provisionsfor termination one
year after notification of intent to terminate. Given the customary international law on termination
of treaties that contain no provision regarding termination -- Article 56 of the Vienna Convention
on the Law of Treaties, it would seem that the absence of a termination provision in a treaty
receiving Senate advice and consent would not preclude a President from terminating on his own
authority. For example, most treatiesdo not have aprovision with respect to termination for breach,
but thereis practice in the United States of the President having terminated or suspended operation
of atreaty in response to breach. The most recent example isthe suspension as between the United
States and New Zealand, as of September 17, 1986, of the Security Treaty (ANZUS Pact) signed at
San Francisco September |, 1951.7°

M. Depositary Problems

The United States is a depositary for over 200 multilateral treaties. In addition to the United
Nations Charter, these include many of the treaties setting up the specialized agencies, the
International Monetary Fund, and the International Bank for Reconstruction and Development. In
carrying out its depositary responsibilities, the United States follows the rules established under the
relevant treaty. With respect to depositary matters not addressed in a given treaty, it generally
conducts itself in accordance with the rulesin Article 77 of the Vienna Convention on the Law of
Treaties.

In connection with its depositary duties under the Statute of the International Atomic Energy
Agency, for example, the United States informed the Board of Governors of the Organization that
it had received for deposit an instrument of accession from an entity that was not a State and that the
final clauses of the Statute specified that the Statute was open only to States. 1n accordance with
Article 77, it subsequently circulated a statement of the factsin the case to the Parties and asked for
their views. While the United States and one other State supported the ineligibility of the entity
under the final clauses, a majority of the parties clearly favored acceptance of the instrument.
Accordingly, the United States in its depositary capacity accepted the instrument.®°

Inthewake of the breakup of the USSR, Edwin D. Williamson, Legal Adviser of the Department
of State, addressed the status of agreements between the United States and the USSR at the time of
the dissolution of theUnion. Hestated: "we have decided that the better legal positionisto presume
continuity in treaty relations between the United States and the former Republics. As a general
principle, agreementsin force between the United States and the former Soviet Union at the time of
the dissolution will be presumed to continue in force with the newly independent republics."®*

The continuity presumption on which Mr. Williamson relied is contained in Article 34 of the
Vienna Convention on the Succession of States to Treaties.®? In respect of multilateral treaties, it
is the practice of depositaries to refrain from listing a successor State as a party in the absence of



receipt of a notice of succession or accession by that State. 1n some cases, however, one or more
depositaries-- there are eleven treaties from the cold war erafor which the United States, the United
Kingdom, and the USSR are named as depositaries -- have urged successor states to resolve any
ambiguity by filing either of those documents.

The Russian Federation has generally given depositaries notices that it would continue to be
bound by treaties of the USSR. Inasmuch as Ukraine and Belarus had been members of the United
Nations and recognized as having treaty-making capacity for many years, the treaty status of those
countriesis generally clear. With respect to other former republics at the time of the dissolution
problems remain.

The subsequent breakups of Czechoslovakia and Y ugoslavia have caused the United States to
take a more active role in discharging its depositary responsibilities with respect to succession to
multilateral treaties. For example, it reviewed with Slovenian authoritiesmultilateralsfor which the
United States is depositary in order that those authorities might determine to which of the
multilateral treaties to which Y ugoslavia had been a party Slovenia wished to succeed or accede.
All of thetreaties discussed except one were multilateral treatiesthat were generally open to States.
The exception was the Agreement regarding Financia Support of the North Atlantic Ice Patrol of
January 4, 1956. Initsdepositary capacity the United States informed the Slovenians that in order
to become a party to that agreement it was necessary for a State to be benefiting to an appreciable
degree from the services of the Ice Patrol and that its proposed membership be acceptable to all
existing parties. The Slovenian authorities decided not to pursue succession to the Ice Patrol
Agreement.

Modern multilateral treatiesfrequently call for the designation of competent authoritiesor other
entitiesto cooperatein activitiesunder thosetreaties. Initscapacity asdepositary the United States
has called the attention of such provisionsto succeeding or acceding Statesthat have not done so and
asked that they do s0.%*

N. International Agreements Concluded By Sub-National Entities

As indicated in the Introduction, the Constitution prohibits the conclusion of international
agreements by sub-national entities.
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AnnexA

The Constitution of the United States

Article I, 8: The Congress shall have Power . ..
Clause 3: To regulate Commerce with foreign Nations, and among the severa states, ...;

Clause 10: To define and punish Piracies and Felonies committed on the high Seas, and Offences against the Law
of Nations;

Clause 18: Tomakeall Lawswhich shall be necessary and properfor carryinginto Execution theforegoing Powers,
and all other Powersvested by this Constitution in the Government of the United States, or in any Department or Officer
thereof.

Articlel, 10:
Clause 1: No State shall enter into any Treaty, Alliance, or Confederation . . .

Clause 3: No State shall, without the Consent of Congress, . . .enter into any Agreement or Compact . . . with a
foreign Power. . .

Article ll, 2:
Clause 1: The President shall be Commander in Chief of the Army and Navy of the United States, . . .

Clause 2: He[the President] shall have Power, by and with the Advice and Consent of the Senate, to maketreaties,
provided two-thirds of the Senators present concur; . . .

Articlell, 3:

... he[the President] shall receive Ambassadors and other public Ministers; he shall take Care that the Laws be
faithfully executed, and shall Commission all the Officers of the United States.

Article Vi, 2:

This Constitution, and the Laws of the United States which shall be made in Pursuance thereof; and all Treaties
made, or which shall be made, under the Authority of the United States, shall be the supreme Law of the Land; and the
Judges in every State shall be bound thereby, anything in the Constitution or Laws of any State to the Contrary
notwithstanding.



AnnexB

1U.S.C. 112b (the Case-Zablocki Act 0f 1972)

112b. United States international agreements,; transmission to Congress

(@

(b)

(©

(d)
()

The Secretary of State shall transmit to the Congressthetext of any international agreement (including thetext
of any oral international agreement, which agreement shall bereduced towriting), other than atreaty, towhich
the United Statesis a party as soon as practicabl e after such agreement has entered into force with respect to
the United Statesbut in no event later than sixty daysthereafter. However, any such agreement theimmediate
public disclosure of which would, in the opinion of the President, be prejudicial to the national security of the
United States shall not be so transmitted to the Congress but shall be transmitted to the Committee on Foreign
Relations of the Senate and the Committee on Foreign Affairs of the House of Representatives under an
appropriate injunction of secrecy to be removed only upon due naotice from the President. Any department or
agency of the United States Government which entersinto any international agreement on behalf of the United
States shall transmit to the Department of State the text of such agreement not later than twenty days after such
agreement has been signed.

Not later than March 1, 1979, and at yearly interval s thereafter, the President shall, under his own signature,
transmit to the Speaker of the House of Representatives and the Chairman of the Committee on Foreign
Relations of the Senate areport with respect to each international agreement which, during the preceding year,
was transmitted to the Congress after the expiration of the 60-day period referred to in the first sentence of
subsection (), describing fully and completely the reasons for the late transmittal.

Notwithstanding any other provision of law, an international agreement may not be signed or otherwise
concluded on behalf of the United States without prior consultation with the Secretary of State. Such
consultation may encompass a class of agreements rather than a particular agreement.

The Secretary of State shall determinefor and within the executive branch whether an arrangement constitutes
an international agreement within the meaning of this section.

ThePresident shall, through the Secretary of State, promulgate such rules and regulations as may be necessary
to carry out his section.



Selected Statutory Provisions with respect to Fast Track Approval of Trade
Agreements (Trade Act of 1974, as amended, through March 1993)

19us.C 2112

§2112. Nontariff barriersto and other distortions of trade

(8) Congressional findings: directives; disavowal of prior approval of legidation. .. ThePresident isfurther urged
to utilizethe authority granted by subsection (b) to negotiatetrade agreementswith other countriesand instrumentalities
providing on a basis of mutuality for the harmonization, reduction, or elimination of such barriers to (and other
distortions of) international trade. Nothing in this subsection shall be construed as prior approval of any legislation
which may be necessary to implement an agreement concerning barriersto (or other distortions of) international trade.

(b) Presidential determinations prerequisite to entry into trade agreements. . . .

(1) Whenever the President determinesthat any barriersto (or other distortions of) international trade of any
foreign country or the United States unduly burden and restrict the foreign trade of the United State or
adversely affect the United States economy, or that the imposition of such barriersis likely to result in
such a burden, restriction, or effect, and that the purposes of this chapter will be promoted thereby, the
President [so long as this authority remains in force], may enter into trade agreements with foreign
countries or instrumentalities providing for the harmonization, reduction, or elimination of such barriers
(or other distortions) or providing for the prohibition of or limitation on the imposition of such barriers
(or other distortions).

@ ...

3) ...

(4)(A) ...atrade agreement that providesfor the elimination or reduction of any duty imposed by the United

States may be entered into under paragraph (1) . . . if --
(i) such country requested the negotiation of such an agreement, and
(if) the President, at least 60 days prior to the date notice is provided under subsection (e)(1) of this

section --

()] provideswritten notice of such negotiations to the Committee on Finance of the Senate and
the Committee on Ways and Means of the House of Representatives, and

(n consults with such committees regarding the negotiation of such agreement.

D) ...

(c) Presidential consultationwith Congressprior to entry [into] trade agreements. Beforethe President entersinto
any trade agreement under this section providing for the harmonization, reduction, or elimination of abarrier to (or other
distortion of) international trade, he shall consult with the Committee on Ways and Means of the House of
Representatives, the Committee on Finance of the Senate, and with each committee of the House and the Senate and
each joint committee of the Congress which hasjurisdiction over legislation involving subject matters which would be
affected by such trade agreement. Such consultation shall include all matters relating to the implementation of such
trade agreement as provided in subsections (d) and (e). If it isproposed to implement such trade agreement, together
with one or more other trade agreements entered into under this section, in asingleimplementing bill, such consultation
shall include the desirability and feasibility of such proposed implementation.

(d) Submissionto Congressof agreements, draftsof implementing bills, and statementsof proposed administrative
action. Whenever the President enters into a trade agreement under this section providing for the harmonization,
reduction, or elimination of a barrier to (or other distortion of) international trade, he shall submit such agreement,
together with a draft of an implementing bill (described in section 2191(b) of this title) and a statement of any
administrative action proposed to implement such agreement, to the Congress as provided in subsection (€) and such
agreement shall enter into force with respect to the United States only if the provisions of subsection (€) are complied
with and the implementing bill submitted by the President is enacted into law.

(e) Steps prerequisite to entry into force of trade agreements. Each trade agreement submitted to the Congress
under this subsection shall enter into force with respect to the United States if (and only if) --
(1) thePresident, not lessthan 90 days before the day on which he enters into such trade agreement, notifies
the House of Representativesand the Senate of hisintention to enter into such an agreement, and promptly
thereafter publishes notice of such intention in the Federal Register;



(2) after entering into the agreement, the President transmits adocument to the House of Representatives and
to the Senate containing a copy of the final legal text of such agreement together with --
(A) adraft of an implementing bill and a statement of any administrative action proposed to implement
such agreement, and an explanation as to how the implementing bill and proposed administrative action
change or affect existing law, and
(B) astatement of hisreasonsasto how the agreement servestheinterests of United Statescommerceand
asto why theimplementing bill and proposed administrative action isrequired or appropriate to carry out
the agreement; and
(3) theimplementing hill is enacted into law.
® ...
(g) Definitions. ..

19US.C. 2191

§ 2191. Bills implementing trade agreements on nontariff barriers and resolutions approving commercial

agreements with Communist countries

(8 Rules of House of Representatives and Senate -- This section and sections 2192 and 2193 of this title are

enacted by the Congress.

@ ...

(2) with full recognition of the constitutional right of either House to change the rules (so far as relating to
the procedure of that House) at any time, in the same manner and to the same extent asin the case of any
other rule of that House.

(b) Definitions, For the purposes of this section --

(1) The term "implementing bill" means only a bill of either House of Congress which is introduced as
provided in subsection (c) of this section with respect to one or more trade agreements submitted to the
House of Representatives and the Senate under section 2112 or section 2903(a)(1) of thistitle and which
contains --

(A) aprovision approving such trade agreement or agreements,
(B) aprovision approving the statement of administrative action (if any) proposed to implement such
trade agreement or agreements, and
C) if changesin existing laws or new statutory authority isrequired to implement such trade agreement
or agreements, provisions, necessary or appropriatetoimplement such trade agreement or agreements,
either repealing or amending existing laws or providing new statutory authority. . . .
(d) Amendments prohibited -- No amendment to an implementing bill . . . shall bein order in either the
House of Representatives or the Senate; and no motion to suspend the application of this subsection shall be in order
in either House, not shall it be in order in either House for the Presiding Officer to entertain a request to suspend the
application of this subsection by unanimous consent.
(e) Period for committee and floor consideration --

(1) Exceptasprovidedinparagraph (2), if the committee or committeesof either Houseto which animplementing
bill . . . hasbeen referred have not reported it at the close of the 45th day after itsintroduction, such committee
or committees shall be automatically discharged from further consideration of the bill or resolution and it shall
be placed on the appropriate calendar. A vote on final passage of the bill or resolution shall be taken in each
House on or before the close of the 15th day after the bill or resolution is reported by the committee or
committeesof that Housetowhichit wasreferred, or after such committee or committeeshave been discharged
from further consideration of the bill or resolution. If prior to the passage by one House of an implementing
bill . . . of that House, that House receives the same implementing bill . . . from the other House, then --

(A) the procedurein that House shall be the same as if no implementing bill . . . had been received from the
other House; but

(B) the vote on final passage shall be on the implementing bill . . . of the other House.

(3) For purposesof paragraphs (1) and (2), in computing anumber of daysin either House, there shall be excluded
any day on which that House is not in session.

(f) FHoor consideration in the House --
(1) A motioninthe House of Representatives to proceed to the consideration of an implementing hill . . . shall be
highly privileged and not debatable. Anamendment to the motion shall not bein order, nor shall it bein order



to move to reconsider the vote by which the motion is agreed to or disagreed to.

(g) Hoor consideration in the Senate --

(1) A motionin the Senate to proceed to the consideration of an implementing hill . . . shall be privileged and not
debatable. An amendment to the motion shall not be in order, nor shall it be in order to move to reconsider
the vote by which the motion is agreed to or disagreed to.
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FULL POWER

| invest Stobe Talbott, Deputy Secretary of State, or in hisabsence, John C. Kornblum, Assistant Secretary of
State for European and Canadian Affairs, with full power and authority for and in the name of the Government of the
United Statesof Americato signthe Treaty Between the United States of Americaand the Republic of Latviaon Mutual
Legal Assistance in Criminal Matters, together with any related documents, the said Treaty to be transmitted to the
President of the United States of Americafor his ratification by and with the advice and consent of the Senate of the
United States of America.

IN TESTIMONY WHEREOF, | have hereunto set my hand and caused the seal of the Department of State to

be affixed at the city of Washington, in the District of Columbia, this tenth day of June, 1997.

[signature Madeline Albright]
Secretary of State

[SEAL]



AnnexC-2

WILLIAM J.CLINTON

President of the United States of America

TOALL TOWHOM THESE PRESENTS SHALL COME, GREETING:

CONSIDERING THAT:

The Convention ontheProhibition of the Devel opment, Production, Stockpiling and Use of Chemical Weapons
and on Their Destruction (the "Chemical Weapons Convention" or CWC), with Annexes, was done at Paris on January
13, 1993 and signed that date by the United States; and

The Senate of the United States of America by its resolution of April 24, 1997, two-thirds of the Senators
present concurring therein, gave its advice and consent to ratification of the Convention, with Annexes, subject to the
condition which relatesto the Annex on Implementation and V erification, that no sample collected in the United States

pursuant to the Convention will be transferred for analysis to any laboratory outside the territory of the United States.



NOW, THEREFORE, I, William J. Clinton, President of the United States of America, ratify and confirm the
said Convention, with Annexes, subject to the aforesaid condition.
IN TESTIMONY WHEREOF, | have signed this instrument of ratification and caused the Seal of the United
States of Americato be affixed.
DONE at the city of Washington
[SEAL] this twenty-fifth day of
April in the year of
our Lord one thousand
nine hundred ninety-seven
and of the Independence of the
United States of Americathe two

hundred twenty second.

By the President: [signature William J. Clinton]

[signature Madeline Albright]
Secretary of State
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[SAMPLE U.S. REGISTRATION DOCUMENT]

| CERTIFY THAT the documents attached hereto are true and compl ete copies of

(1) TIAS10632 -- Agreement between the United States of America and Italy amending the agreement of
August 4, 1964 relating to the safeguarding of classified information. Effected by exchange of letters at
Rome April 15 and September 2, 1982. Entered into force September 2, 1982, by present exchange of
letters. Reservation: none.

(2) TIAS 10633 -- Memorandum of understanding between the United States of America and Venezuela
relating to interim agreement on maritime matters. Signed at Washington January 14, 1983. Entered into
force January 14, 1983, upon signature. Reservation: none.

A ...

IN TESTIMONY WHEREOF, I,
Warren Christopher,

Secretary of State, have hereunto caused the Seal of the
Department of State of the United States of Americato
be affixed and my name subscribed by the Treaty
Registration Officer of the said Department, at the City
of Washington, in the District of Columbia, this
twenty-fourth day of August, 1995.

Secretary of State
[SEAL]

By:

Treaty Registration Officer
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The Secretary of State presentsher complimentsto Their Excellenciesand Mesdamesand M essieursthe Chiefs
of Mission of the States Parties to the Protocol for the Suppression of Unlawful Acts of Violence at Airports Serving
International Civil Aviation doneat Montreal on February 24, 1988, and hasthe honor to inform them of thefollowing:

The Department of State hasreceived anote No. 99/97 of June 11, 1997, from the British Ambassador stating
that following the restoration of Hong Kong to the People's Republic of China, on July 1, 1997, the Government of the
United Kingdom will ceaseto be responsible for theinternational rights and obligations arising from the application of
the Protocol to Hong Kong. Thereis enclosed a copy of the Ambassador's note.

The Secretary of State would be grateful if the Chiefs of Mission would forward this information to their
respective Governments.

Enclosures: As stated.
[initials]
Department of State,

Washington, July 3, 1997.



AnnexC-5

86th Congress SENATE Executive
2d Sessi on G

CONVENTION OF ESTABLISHMENT BETWEEN THE
UNITED STATES OF AMERICA AND FRANCE

MESSAGE
from
THE PRESIDENT OF THE UNITED STATES
transmitting

A CONVENTION OF ESTABLISHMENT BETWEEN THE UNITED
STATES OF AMERICA AND FRANCE, TOGETHER WITH A PRO-
TOCOL AND A JOINT DECLARATION RELATING THERETO,
SIGNED AT PARIS ON NOVEMBER 25, 1959

April 6, 1960 -- Convention was read the first time and the injunction of secrecy was removed therefrom. The
convention, the President's message of transmittal, and all accompanying papers were referred to the Committee on
Foreign Relations and ordered to be printed for the use of the Senate.

THE WHITE HOUSE, April 6, 1960.

To the Senate of the United States:

With aview to receiving the advice and consent of the Senate to ratification, | transmit herewith a convention
of establishment between the United States of America and France, together with a protocol and a joint declaration
relating thereto, signed at Paris on November 25, 1959.

| transmit also, for the information of the Senate, the report by the Secretary of State with respect to the
convention. (Enclosures: (1) Report of the Secretary of State; (2) convention of establishment, with protocol and joint
declaration, signed at Paris, November 25, 1959.)



DEPARTMENT OF STATE,
Washington, April 1, 1960.
The President,
The White House:

| have the honor to submit to the President, with aview to its transmission to the Senate to receive the advice
and consent of that body to ratification, if the President approve thereof, a convention of establishment between the
United States of Americaand France, together with a protocol and ajoint declaration relating thereto, signed at Paris,
November 25, 1959.

The present treaty, although designated a convention of establishment becauseit isconcerned principally with
the establishment and conduct of businessenterprises, bel ongsin the seriesof commercial treatiesinitiated by theUnited
States in 1946, being the 19th in that series. In common with the others in the series, its object is the creation of a
comprehensive agreed basisin reciprocal termsfor the protecti on of Americancitizens, their property and other interests
abroad. It establishessuch abasisfor relationswith Francefor thefirst time, although it may be considered asamodern
successor to the 1778 treaty of amity and commerce with France (8 Stat. 12; TS 83), the first treaty concluded by the
United States.

The present treaty contains provisionsrelating to entry and sojourn, personal freedoms, property rights, rights
with respect to business activities, taxation, exchange regulation, and other matters affecting the status and activities
of citizensand enterprises of one country within theterritoriesof the other. The provisionson these subjectsarein most
respectssimilar in substanceto provisionsintreatiesin force between the United States and anumber of other countries.
They follow the same general pattern, for example, as that set forth by the provisions on establishment in the treaties
of friendship, commerce, and navigation with the Federal Republic of Germany (7 UST 1839; TIAS 3593) and the
Netherlands (8 UST 2043; TIAS 3942), which were concluded in 1954 and 1956, respectively. Principa points of
difference are referred to below.

Themost notabl edifference between the present treaty and other recent commercial treatiesistheabsencefrom
theformer of provisionsdealing specifically with the exchange of goodsand with navigation. Asconcernstheexchange
of goods, France, like anumber of other European countries, isreluctant to enter into new long-term commitments, in
view of thenew problemscreated and new approaches necessitated by theincidence of thevariouseconomicintegration
projects. Inasmuch asthe commercial relationswith France have been subject to the General Agreement on Tariffsand
Trade since that agreement became effective on January 1, 1948; neither party considered an additional conventional
arrangement onthe subject essential. Asregardsnavigation, France desired to retain without change certain regulations
that favor French shipping over foreign shipping. While these regulations appear to have little or no adverse impact
upon United States shipping interests, it was thought to be better, from the standpoint of U.S. policy, to exclude
navigation from the treaty rather than agree to a reservation that might be interpreted as a substantial departure from
the established position against discrimination. Furthermore, the treaty does not contain provisions on social security
found in anumber of recent commercial treaties, nor the usual clauses assuring rightsto engage in nonprofit activities
on anational-treatment basis. Other divergencesfrom the texts of previoustreaties, most of which resulted from minor
negotiation requirements or from restatements for stylistic reasons are not regarded as of substantial importance.

The protocol, considered an integral part of the treaty, contains clauses clarifying or construing certain
provisions of thetreaty proper. Theattached joint declaration affirmstheintent of the partiesto facilitateto the greatest
possible extent on a basis of true reciprocity the admission of personnel indispensable to the operation of enterprises
established by the nationals or companies of one country within the other. In the United States this declared purpose
isto be attained for nationals of France by virtue of the normal immigration quota and the provisionsfor treaty-trader
and treaty-investor privileges. In France it would be attained by means of aliberal administration of the work-permit
system.

Provision is made in the treaty for its entry into force 1 month after the day of exchange of ratifications and
for its continuance in force for aperiod of 10 years from that day and indefinitely thereafter, subject to termination on
1 year'swritten notice by either party to theother. Itsprovisionsareto extend initialy only to metropolitan France and
the overseas department, but provisionismadefor possiblefuture extensiontotheoverseasterritoriesand member states
of the French Community.

Respectfully submitted.
CHRISTIAN A. HERTER.

(Enclosure: Convention of establishment, with protocol and joint declaration, signed at Paris, November 25,

1959).



AnnexC-6

BY THE PRESIDENT OF THE UNITED STATES OF AMERICA

APROCLAMATION

CONSIDERING THAT:

The Consular Convention between the United States of America and the Republic of Tunisiawas signed at
Tunison May 12, 1988, a copy of which in the English, Arabic, and French languages is hereto annexed;

The Senate of the United States of America by its resolution of May 13, 1992, two-thirds of the Senators
present concurring therein, gave its advice and consent to ratification of the Convention;

The Protocol was ratified by the President of the United States of Americaon August 12, 1992, in pursuance
of the advice and consent of the Senate, and was ratified by the Republic of Tunisiaon January 31, 1989;

Itisprovided in Article 46(1) of the convention that the Convention shall enter into force 30 days following
the date of the exchange of instruments of ratification; and

The instruments of ratification of the Convention were exchanged at Washington December 16, 1993, and

accordingly the Convention entered into force on January 15, 1994.



NOW, THEREFORE, I, William J. Clinton, President of the United States of America, proclaim and make
public the Convention, to the end that it be observed and fulfilled with good faith on and after January 15, 1994, by the
United States of America and by the citizens of the United States of America and all other persons subject to the
jurisdiction thereof.

IN TESTIMONY WHEREOF, | have signed this proclamation and caused the Seal of the United States of
Americato be affixed.

Done at the city of Washington
this second of August
in the year of
our Lord one thousand
nine hundred ninety-four
and of the Independence
of the United States of
Americathe two hundred

nineteenth.

By the President: [signature William J. Clinton]

[signature Warren Christopher]
Secretary of State
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PROTOCOL OF EXCHANGE OF INSTRUMENTS OF RATIFICATION

The undersigned, Winston Lord, Assistant Secretary of State for East Asian and Pacific Affairs, and M.L.
Birabhongse Kasemsri, Ambassador Extraordinary and Plenipotentiary of Thailand to the United States of America,
being duly authorized by their respective Government, have met for the purpose of exchanging instruments of
ratification of the Treaty between the Government of the United States of Americaand the Government of the Kingdom
of Thailand on Mutual Assistance in Criminal Matters, signed at Bangkok on March 19, 1986.

The United States ratification is subject to two understandings which are contained in the United States
instrument of ratification.

The Thai ratification is subject to a declaration which is appended to the Thai instrument of ratification.

The respective instruments of ratification of the Treaty having been examined and found to be in due form,
the exchange took place this day.

IN WITNESS WHEREOF, the respective plenipotentiaries have signed the present Protocol of Exchange of
Instruments of Ratification.

DONE in duplicate, in English, at Washington, this tenth day of June, 1993.

FOR THE GOVERNMENT OF THE FOR THE GOVERNMENT OF THE
UNITED STATES OF AMERICA: KINGDOM OF THAILAND:

[signature] [signature]
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DEPARTMENT OF STATE
WASHINGTON

December 5, 1995
Excellency:

| have the honor to refer to the Convention between the Government of the United States of Americaand the
Government of the French Republic for the Avoidance of Double Taxation and the Prevention of Fiscal Evasion with
Respect to Taxes on Income and Capital, signed at Paris on August 31, 1994, together with two related exchanges of
notes.

The Government of the United States of Americahas completed its constitutional and statutory requirements
for theentry into force of the Convention. Therefore, | have the honor to transmit herewith the United Statesinstrument
of ratification. In accordance with Article 33, paragraph 1, the Convention shall enter into force upon written
notification that the Government of the French Republic has complied withitsconstitutional and statutory requirements.

Accept, Excellency the renewed assurances of my highest consideration.
For the Secretary of State
[signature]
Enclosure:
United States Instrument of Ratification.
His Excellency
Francois Bujon de I'Estang,

Ambassador of France.



D. Statistical Data

1. The latest edition of Treaties in Force lists approximately 9,400 treaties and other international
agreements of the United Stateson record in the Department of State on January 1, 1997 which had not expired by their
terms or which had not been denounced by the parties, replaced or superseded by other agreements or otherwise
definitively terminated. During thefirst nine months of 1997 an additional 150 agreementsenteredinto force, bringing
the total to more than 9500 treaties and other international agreements as of October 1.

2. Thefollowing statistics pertain to the period 1986-1996:

AnnexD

Treaties and Other International Agreements Concluded

1986
1987
1988
1989
1990
1991
1992
1993
1994
1995
1996

417
446
408
378
418
297
324
273
362
317
282

Treaties that Received Senate Advice and Consent

1986
1987
1988
1989
1990
1991
1992
1993
1994
1995
1996

3. Based upon statisticsfor theyears 1986-1996, the United States concludes an average of 356 international

agreements a year.

4. Theaverage number of international agreementsthat weretreatiesthat received Senate advice and consent
during that period was 15. In addition, several other international agreements, such asthe North American Free Trade
Agreement and the Uruguay Round Agreements, received legislative approval during that period by Act of Congress.

13
3
19
9
14
15
31
20
7
10
28
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ENDNOTES

The longtime editor of The Constitution of the United States: Analysis and Interpretation, Edwin S.
Corwin, observed: "[T]he Constitution, considered only for its affirmative grants of powers capable
of affecting the issue, is an invitation to struggle for the privilege of directing American foreign
policy." Edwin S. Corwin, The President: Office and Powers, 1787-1984 209 (1984).

The Vienna Convention on the Law of Treaties defines a treaty as "an international agreement
concluded between States in written form and governed by international law, whether embodied in
a single instrument or in two or more related instruments and whatever its particular designation."
Vienna Convention on the Law of Treaties, May 23, 1969, art. 2, para. 1(a), 1155 U.N.T.S. 331.
Although not a party, the United States accepts that the Convention, in most respects, is
declaratory of customary international law. Seg, e.g., S. Exec. Doc. L, at 1 (1971) (Letter of
Submittal from the Secretary of State to the President) ("Although not yet in force, the Convention
is already generally recognized as the authoritative guide to current treaty law and practice").

The classic formulation of this principle may be found in the remarks of Charles Evans Hughes
before the American Society of International Law:

"I think it is perfectly idle to consider that the Supreme Court would even hold
that any treaty made in a constitutional manner in relation to the external
concerns of the nation is beyond the power or the sovereignty of the Untied States
or invalid under the Constitution of the United States where no express
prohibition of the Constitution has been violated . . . The [treaty-making] power is
to deal with foreign nations with regard to mattes of international concern."

1929 Proc. Am. Soc'y Int'l L. 194 (1929).

One has only to look at Treaties in Force or the United Nations Treaty Series to appreciate that the
scope of such matters has expanded over the nearly seven decades since the statement was made.

On the Constitutional point, see Reid v. Covert, 354 U.S. 1 (1957).

[1924] 2 Foreign Relations of the United States 339-74.

55 Stat. 1603; Executive Agreement Series 236.

Dep't St. Bull., Oct. 27, 1975, at 609, 612-13. For a recent treatment of the issues, see Marian Nash
(Leich), International Acts Not Constituting Agreements: International Documents of a Non-Legally Binding
Character, 88 Am. J. Int'l L. 515, 516-19 (1994).

1 U.S.C. §112(b). The language concerning oral agreements was added after the original
enactment of the Act.

The 1974 revision may be found in A.W. Rovine, Digest of United States Practice in International Law
1974, at 199-215 (1975).

Foreign Relations Authorization Act, Fiscal Year 1979, § 708, Pub. L. No. 95-426, 92 Stat. 993
(1978).

22 C.F.R. pt. 181 (1997).

Id. § 181.4(e).
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23

24

25

26

27

28

29
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32

Id. § 181.4(g).

See discussion of Dames & Moore v. Regan, 453 U.S. 654 (1981).

42 U.S.C.A. §8 2153 & 2159 (g), (h), & (i) (1994 & Supp. 1997).

16 U.S.C.A. § 1823 (Supp. 1997).

42 U.S.C. § 433 (1994).

22 U.S.C. 8 2395a (2) (1994).

Enterprise for the Americas Initiative Act of 1992, § 2, Pub. L. No. 102-532, 106 Stat. 3509 (1992).

National Aeronautics and Space Administration Authorization Act, Pub. L. No. 100-147 § 112, 101
Stat. 860 (1987) (codified at 42 U.S.C. § 2451 note (1994)).

Pub. L. No. 92-448, 86 Stat. 746 (1972).
Pub. L. No. 92-448, § 2, 86 Stat. at 747.

See, e.g., Articles of Agreement of the International Monetary Fund, December 27, 1945, art. IX,

§ 9(b), 60 Stat. 1401, 1414, 2 U.N.T.S. 40, 76 and Articles of Agreement of the International Bank
for Reconstruction and Development, December 27, 1945, art. VII, § 9(b), 60 Stat. 1440, 1458, 2
U.N.T.S. 134, 182.

Foreign Relations Authorization Act, Fiscal Years 1994 and 1995, § 421, Pub. L. No. 103-236, 108
Stat. 382, 456 (1994).

19 U.S.C. § 2112,
19 U.S.C. § 2191.

The Memorandum of November 22, 1994, "Whether Uruguay Round Agreements Required
Ratification as a Treaty", appears in United States Department of Justice, Selected Opinions of the
Office of Legal Counsel: August 1993-March 1995.

Laurence H. Tribe, The World Trade Organization and the Treaty Clause: The Constitutional Requirement
of Submitting the Uruguay Round of GATT as a Treaty, Prepared Statement before Senate Committee
on Commerce, Science, and Transportation (Oct. 18, 1994).

Uruguay Round Agreements Act, Pub. L. No. 103-465, 108 Stat. 4809 (1994).

Message to Congress Transmitting the Proposed "Export Expansion and Reciprocal Trade
Agreements Act of 1997," 33 Weekly Comp. Pres. Doc. 1344 (Sept. 16, 1997). The bills, which
differ slightly, were introduced in the House of Representatives on October 7, 1997 and in the
Senate on October 8, 1997. They bear the numbers 1997 H.R. 2621 and 1997 S. 1269.

In 1795 the Senate considered the Jay Treaty with Great Britain. A number of senators insisted
that part of one article be suspended. By a vote of 20-10, the Senate advised and consented subject
to that condition. Great Britain accepted suspension of the article, and the President thereafter
ratified it. Samuel B. Crandall, Treaties: Their Making and Enforcement 81, 82 (2d ed. 1916).

Vienna Convention on the Law of Treaties, art. 2, para 1(d), 1155 U.N.T.S. 331.

See, e.9., John A. Boyd, Digest of United States Practice in International Law 1977 375-376 (1979)
(October 27, 1977 Memorandum by Robert G. Beckel, Deputy Assistant Secretary for
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34

35

36

37

38

39

40

41

Congressional Relations, Department of State to Mary Jane Checchi, staff attorney, Senate
Committee on the Judiciary); Congressional Research Service, Treaties and Other International
Agreements: The Role of the United States Senate 97 (1993).

Panama Canal Treaty, 33 U.S.T. 39 (T.l.A.S. 10030).

Supplemental Treaty Concerning the Extradition Treaty Between the Government of the United
States and the Government of the United Kingdom and Northern Ireland (June 8, 1972), reprinted
in 24 1.L.M. 1105 (1985) (T.1.A.S. 12050).

Exec. Rpt. No. 103-18.

Replies of the United States to the questionnaire on the law and practice relating to reservations to
treaties received by the United States Mission to the United Nations from the Secretary-General on
December 27, 1995. The replies were transmitted by note from the United States Mission to the
Secretary-General of the Untied Nations on March 18, 1996. Annex | to the note contained
materials dealing with reservations to bilateral treaties (question 1.4).

The issue was specifically addressed in condition 111 of the Senate's draft resolution of advice and
consent to the SALT Il Treaty: "The advice and consent of the Senate to ratification of the SALT II
Treaty is further subject to the condition that, in connection with the exchange of instruments of
ratification pursuant to Article XIX of the Treaty, the President shall obtain the agreement of the
Union of Soviet Socialist Republics to" two reservations that followed. S. Rep. No. 96-14, at 78
(1979).

Such acceptance is generally manifested in the protocol of exchange of instruments of ratification.
An example is the protocol of exchange of instruments of ratification regarding the Treaty
concerning the Permanent Neutrality and Operation of the Panama Canal and the Panama Canal
Treaty, 33 U.S.T. 31-38 (1979-1981). See also, | Sir Robert Jennings and Sir Arthur Watts,
Oppenheim’s International Law 1232 & n.3 (9th ed. 1992) ("Thus, for instance, when the Senate of
the USA on 20 December 1900, in consenting to the ratification of the Hay-Paucefote Treaty,
added amendments which modified it, the UK did not accept the amendments, and considered
the Treaty to have fallen to the ground. By contrast, when the Senate adopted a similar course in
relation to the Supplementary Extradition Treaty with the UK concluded in 1985, the UK chose to
agree to the newly proposed terms and the Treaty, as amended, duly entered into force.").

Convention on the Prohibition of Development, Production, Stockpiling and Use of Chemical
Weapons and on their Destruction (done at Paris Jan. 13, 1993).

143 Cong. Rec. S3651-57 (daily ed. Apr. 24, 1997).
Id. at S3656.

Although not a party to the Vienna Convention, the United States applies the 12-month rule in its
practice. OnJune 11, 1986, Deputy Legal Adviser Mary V. Mochary testified at a hearing before
the Senate Foreign Relations Committee on the Vienna Convention on the Law of Treaties. In her
discussion of the reservations articles she noted: "The right of other states to object to a
reservation and to refuse treaty relations with the reserving state is maintained in Article 20. Ifa
state does not object to a reservation within 12 months, the reservation operates between the
reserving state and the non-objecting state.”

In connection with the hearing, the Committee subsequently submitted a number of questions to
the Department of State. One of the questions was: "Are there any conflicts between treaty law
and practice as set out in the Convention and present U.S. law and practice?" The Department
replied: "Although there are a few differences on matters of detail, there are no conflicts between
treaty law and practice as set out in the Convention and present U.S. law and practice." For
additional information concerning the 1986 hearings on the Vienna Convention on the Law of
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Treaties, see | Marian Nash (Leich), Cumulative Digest of United States Practice in International Law
1981-1988 1229-39 (1993).

8§ 720.2 (d). For text cite, see note 6, supra.

E.g., on November 12, 1976, the Department of State published a draft bilateral extradition treaty
for that purpose. 41 Fed. Reg. 51,897-51,899 (1976).

Peter H. Pfund, Contributing to the Progressive Development of Private International Law: The International
Process and the United States Approach, 249 Recueil des cours, 52-57 passim (1994-V).

As the Chairman of the Advisory Committee has pointed out, members of the study groups can
continue to meet after negotiations have been concluded and the United States is reviewing the
final text of the convention for possible signature and ratification. Given the perspective they have
on the development of the text they are in a good position to assess the advantages that the
convention may provide for the United States. Moreover, since private international law
conventions almost always affect State law, they tend to be sent to the Senate for advice and
consent to ratification. Members of the study groups have the potential of playing an important
role in the domestic political process that may lead to the granting of that advice and consent and
the ratification of the convention by the United States. Id.

For guidelines concerning participation of private citizens as representatives of affected private
sector interests on U.S. delegations to international conferences, meetings and negotiations, see the
Department of State's Public Notice 655 of March 23, 1979, 44 Fed. Reg. 17,846 (1979).

Under Article 3 of the Amended Constitution of the International Labor Organization, meetings of
the General Conference of the members shall be "composed of four representatives . . ., of whom
two shall be Government delegates and the two others shall be delegates representing respectively
the employers and the work people of each of the Members." A process of tripartite consultations
between labor, management and government is required by ILO Convention No. 144 Concerning
Tripartite Consultations to Promote the Implementation of International Labor Standards,
adopted by the International Labor Conference at Geneva on June 21, 1976. That Convention has
been in force for the United States since June 15, 1989.

301 U.S. 324 (1937).

Id. at 330.

Id.

Id. at 331.

Congressional Oversight of Executive Agreements - 1975, Hearings Before the Subcommittee on Separation of
Powers of the Committee on the Judiciary, United States Senate, 94th Cong., 1st Sess. on S. 632 and S. 1251
at 306-11 (1975).

444 F. Supp. 1065 (D. Kan. 1977), motion for injunction pending appeal denied, 569 F.2d 1109 (10th
Cir. 1977).

Treaty of Peace with Hungary, Feb. 10, 1947, 61 Stat. 2065, 41 U.N.T.S. 135.
301 U.S. 324 (1937).
315 U.S. 203 (1942).

299 U.S. 304 (1936).
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Dole v. Carter, 444 F. Supp. at 1071.
Dole v. Carter, 569 F.2d at 1110.

A subsequent case, Greater Tampa Chamber of Commerce v. Brock Adams, No. C.A. 78-0157 (D.D.C.
1979), excerpted in Marian Lloyd Nash (Leich), Digest of United States Practice in International Law
1978, at 678-80 (1980), further illustrates both the nonjusticiability and lack of standing principles
on which Federal courts frequently rely when denying jurisdiction in treaty cases. District Judge
June L. Green's opinion of November 29, 1979 noted that the plaintiffs had sought to enjoin
enforcement of the Agreement Concerning Air Services between the United States and the United
Kingdom, July 23, 1977, 28 U.S.T. 5367 (commonly known as the Bermuda Il agreement), because
it contravened provisions of the Federal Aviation Act of 1958, and the President should therefore
have submitted it to the Senate for advice and consent to ratification. The court noted that it
would "undoubtedly constitute an unprecedented encroachment upon the discretion traditionally
vested in the executive branch to determine the form international agreements shall take.
Although the State Department has promulgated guidelines to aid the President in making such a
determination, these guidelines are not of such a legally binding nature as to merit the Court's
inquiry into the exercise of that discretion." The court therefore concluded that the President's
decision to negotiate an international agreement as a treaty or executive agreement was not
reviewable, denied the plaintiffs' claim for injunctive relief, and granted defendants' motion to
dismiss on grounds of nonjusticiability the issue of whether the President should have submitted
the agreement to the Senate for advice and consent.

Plaintiffs appealed to the United States Court of Appeals which found that the plaintiffs lacked
standing to maintain the action and remanded the case to the District Court with instructions to
dismiss the complaint. Greater Chamber of Commerce v. Goldschmidt, 627 F.2d 258 (1980).

204 F. 2d 655, 660 (4th Cir. 1953), aff'd on other grounds, 348 U.S. 296 (1955).
Id. at 659.
Id. at 660.

In the case of Edwards v. Carter, the court affirmed the general principle that treaties may deal with
matters within the legislative power of Congress. The court said:

"It is important to the correct resolution of the legal issue now before us not to
confuse what the Constitution permits with what it prohibits. In deciding that
Article 1V, § 3, cl. 2 is not the exclusive method contemplated by the Constitution
for disposing of Federal property, we hold that the United States is not prohibited
from employing an alternative means constitutionally authorized. Our judicial
function in deciding this lawsuit is confined to assessing the merits of the claim of
appellants that in the conduct of foreign relations in this matter, involving, inter
alia, the transfer of property of the United States, the treaty power as contained in
Article 2, 8 2, cl. 2, was not legally available. We hold, contrarily, that this choice
of procedure was clearly consonant with the Constitution."

Edwards v. Carter, 580 F.2d 1055, 1064 (D.C. Cir.) (footnote omitted), cert. denied, 463 U.S. 907
(1978).

George H. Haynes, The Senate of the United States: Its History and Practice 633-35 (1938).
Marian Nash Leich, Digest of United States Practice in International Law 1980 408-409 (1986).

See, e.g., Panama Canal Treaty, Art. IX, para. 11, & Art. XI, para. 7 (signed at Washington Sept. 7,
1977), 33 U.S.T. 39, 65, 73.
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See Dames & Moore v. Regan, 453 U.S. 654 (1981) and text accompanying note 11, supra.

1 U.S.C. §112a (1994).

Id.

Foreign Relations Authorization Act, Pub. L. No. 102-236, 108 Stat. 382, 396 (1994).

60 Fed. Reg. 54,320 (1995). The Final Rule appears at 61 Fed. Reg. 7,070 (1996).

See note 5, supra, for cite.

22 U.S.C. 8 287(c) (1994).

See, e.g., Article 55 of the French Constitution of October 4, 1958 and references in Monroe Leigh
and Merritt R. Blakeslee, National Treaty Law and Practice 40 & n.64 (Studies in Transnational Legal
Policy No. 27, American Society of International Law, 1995).

Recent cases in U.S. courts applying this principle include Trans World Airlines v. Franklin Mint, 466
U.S. 243, 252 (1984); United States v. Palestine Liberation Organization, 695 F. Supp. 1456 (S.D.N.Y.
1988); and South African Airways v. Dole, 817 F.2d 119 (D.C. Cir. 1987), cert. den. 484 U.S. 896.

For a comprehensive discussion of the later in time rule see Restatement (Third) Foreign Relations Law
of the United States § 115 (1987).

V Green Haywood Hackworth, Digest of International Law 309-12 (1943); see, e.g., Convention
concerning the Rights and Privileges of Consuls, Nov. 19 and Dec. 2, 1902, U.S.-Gre, 32 Stat. 2122
& N., Treaties in Force 105 (1997).

Goldwater v. Carter, 481 F. Supp. 949 (D.D.C. 1979), rev'd, 617 F. 2d 697 (D.C. Cir. 1979), rev'd and
remanded with directions to dismiss the complaint, 444 U.S. 996 (1979).

Treaties in Force 350 (1997).
See Nash, supra note 41, at 1203-07.

Edwin J. Williamson, A U.S. Perspective on Treaty Succession and Related Issues in the Wake of the Breakup
of the USSR and Yugoslavia, 1992 Proc. Am. Soc'y Int'l L. 10-12, 15 (1992).

Vienna Convention on Succession of States in Respect of Treaties, 23 Aug. 1978, U.N. Doc.
A/CONF.80/31, 17 1.L.M. 1488 (entered into force Nov. 6, 1996).

For further particulars concerning this subject see "Depositary Practice of the United States of
America in Relation to the Succession of States in Respect of Treaties." Council of Europe
Committee of Legal Advisers on Public International Law, Doc. CAHDI (93)16 (Sept. 10, 1993).
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