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DELIMITATION OF THE TERRITORIAL SEA

THE METHOD OF DELIMITATION PROPOSED BY THE DELEGATION OF
THE UNITED STATES AT THE HAGUE CONFERENCE FOR
THE CODIFICATION OF INTEENATIONAL LAW

By 8. WurrreMorE Boaas
Geographer, Department of State

Since the legal rights of the coastal state and of foreign states within the
territorial sea! differ greatly from the rights of all states on the high sea, it
should be made possible for & navigator, or a fisherman, or the coastal state,
to determine with certainty whether or not 4 vessel is in territorial waters or
on the high sea. It will be practically impossible to negotiate a general con-
vention embodying fundamental international law relating to territorial
waters until the geographical problem of delimiting the zone of territorial
waters is solved. The complexity and importance of the geographical prob-
lem are evident in the fact that, of the 28 “bases of discussion’ which were
formulated by the preparatory committee, for the congideration of the Com-
mission on Territorial Waters at the Conference for the Codification of In-
ternational Law recently held at The Hague, one-half related to the delimita-
tion of territorial waters, while the other half related to legal rights and
obligations, ‘

The proposal of the delegation of the United States of America which wasg
submitted at the Conference at the session of March 27, 1930, represented an
attempt to view all of the problems of delimitation as a whole, and to set
forth a body of rules both simple in application and definite in result. This
is believed to be the first attempt to draft a eomprehensive and systematic
body of rules for the purpose, and it was suggested that they be studied ob-
jectively, so far as practicable, on the charts and maps of the coasts in which
the participating countries were especially interested.

Thé American proposal was based on the assumption that, since we cannot,
choose our coasts but must take them as we find them, so the limit of the
territorial sea, once the breadth of the belt is agreed upon, must be a line
which is derived directly from the coast-line, in an automatic manner except
where allowance must be made for existing agreements and situations.

In order to delimit the territorial sea it is necessary to have agreement re-

* At the Conference for the Codification of International Law, which was held at The
Hague, March 13-April 12, 1930, the Second Commission (that on Territozial Watezs)
chose the term “territorial sen' in preference to the more commonly used term ‘‘territorial
waters.” i
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542 THE AMERICAN JOURNAL OF INTERNATIONAL LAW

garding the breadth of territorial waters, the landward base-line from which
it: is measured, and the method of drawing the seaward boundary line.

With reference to the question of the breadth of the territorial sea, and the
base-line, the American position is that territorial waters extend to three
marine or nautical miles? measured from low-water mark ? along the coast.
Norway, Sweden, Finland, and Ieeland claim four miles; several countries,
principzally in the Mediterranean, claim six miles. 1t was pointed out at the
conference that four-fifths of the shipping of the world is conducted by na-
tions which regard three nautical miles as the width of the territorial waters.
In the interests of elarity and brevity the three-mile rule will be assumed.

The problems involved in the method of delimiting territorial waters are
almost entirely independent of the breadth of territorial waters—whether
three miles, four miles, six miles, or any other width. In front of straight and
simple convex coast-lines there is general agreement as to the method of
drawing the boundary line between the high sea and the territorial sea.
Complications arise, however, when there are bays, islands, archipelagos,
straits, and roadsteads to be taken into consideration. Difficulties increase
when there are straits between islands, and iglands within straits,

In the delimitation of territorial waters two groups of interests need to be
taken into consideration: (1) navigation; and (2) fishing, The interests of
navigation require a minimum of interference on the part of a coastal state,
and the maximum of simplicity in the principles and ruleg for the delimita-
tion of territorial waters. Interest in fishing rights is restricted to certain
coasts and is of two sorta: (1) the interest of the coastal state in territorial
waters as the zone in which its nationals have an exelusive right to fish; and
(2) the interest of all countries whose fishermen visit the fishing banks to
protect small fry and thus insure good fishing in the future.

Because it is an aceepted rule of international law that only the nationals
of the coastal state may fish in its territorial waters, there is a tendency, on
the part of states whose coastal waters are good for fishing purposes, to
delimit their own territorial waters in such a way as to aequire the largest
posaible area of territorial sea. In the present unsettled state of things a
country sometimes attempts to apply the rules for delimiting territorial

2 The nautieal mile was defined by the Technical Subcommittes {appointed by the Com-
mission on Territorial Waters) as the equivalent of one minute of latitude st the particular
latitude concerned—varying about 19 meters between the equator and the poles. The
American delegation recommended the adoption of 1852 meters sg the invariable length of
the nautical mile—the definition adopted by the International Hydrographic Conference at
Monaco, in April, 1929, and already sccepted by at least half a dozen countries.

2 The Technical Subcommittee of the Commission on Territorial Waters defined the base-
fine e followa:

Subject to the provisiona regarding bays and islands, the breadth of the territorial sea ia
meagured from the line of low-water mark aloag the entire coast,

For the purposes of this Convention, the line of low-water mark is that indicated on the
charts officially used by the Coastal State, provided the latter line does not appreciably de-
part from the line of mean low-water spring tides.



DELIMITATION OF THE TERRITORIAL SEA 543

waters on its own coasts in & manner which it finds objectionable when
applied by another country for the purpose of exeluding foreign fisher-
men.

Any general convention relating to the territorial sea will necessarily take
into account existing treaty and other arrangements, and existing situations
in “historic waters.” These arrangements and situations are believed to
affect only the landward base-line from whiech territorial waters are de-
limited. There appear to be no agreements or understandings which affect
the manner or method of drawing the boundary line between the high sea and
the territorial sea,

If the territorial sea i to be delimited in a manner to oceasion the least
possible interference with navigation, it will be necessary to assume the
viewpoint of one who is on the sea and who wishes to know where territorial
waters begin. The viewpoint of 2 man on land who wishes to know where
territorial waters end is of no more than theoretical importance except as it
may be said to coincide with the fishermen’s interest in those limited areas in
which fishing is profitable. The difficulties hitherto encountered in delimit-
ing portions of the territorial sea have arisen, however, largely from the fact
that the problem has generally been considerad from the viewpoint of a man
on the land rather than the viewpoint of the navigator. This is particularly
true with reference to bays, the discussion of which will be found in a later
section.

THE GENERAL RULE FOR DELIMITATION

The literature on territorial waters frequently states that the three-mile
belt is to be measured “following the sinuosities of the coast.” But it is not
clear how the sinuosities of the coast are to be followed.

Three different methods of drawing the line of the exterior limit of terri-
torial waters have at different times been proposed:

(1) A line parallel to the general trend of the coast, following the sin-
uosities thereof ;

(2) A series of straight lines, parallel to straight lines drawn from point to
point along the coast and from island to island; and

(3) A line all points of which are precisely three miles (or any other dis-
tance) from the nearest point on the coast.

The first method (gee Fig, 1-a),* that of a line following the sinuosities of
the coast and drawn parallel to the general trend of the coast, is oceasionally
suggested in the literature. It is utterly impracticable, however, and was
not proposed at the Hague Conference,

The gecond method is really a combination of two methods. The distine-
tive feature is that on coneave coasts it follows a series of straight lines
arbitrarily drawn. Several of the countries which signed the North Seas
Fisheries Convention of 1882 interpret the ten-mile bay provision of that

4 These figures will be found on pages §46-547, infra.
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convention as entitling them to draw lines up to ten nautical miles in length
in almost any indentation of the ¢oast, however shallow it may be and how-
ever much it may exceed ten miles in breadth between the headlands. Thus
there may be a series of ten-mile lines within a single wide bay with smoothly
curved shores, drawn between points arbitrarily chosen. But along convex
coasts straight lines are impracticable and here the second method coincides
with that which is next explained. (See Figure 1-b, which is an actual case,
copied from an unpublished foreign chart.)

But it does not seem altogether reasonable to use one method where the
land penetrates into the sea, and another method where the sea penetrates
into the land. Practically it presents considerable difficulties, beeause con-
vexities and concavities of the coast are of all degrees and sizes, and grade off
insensibly into one another. Sinee the straight lines must be drawn arbi-
trarily, it imposes upon the coastal state the burden of deciding where they
ghall be drawn, and the navigator cannot know where territorial waters begin
unless the coastal state publishes the lines on charts.

The third method (see Fig. 1-¢) is intended to meet the actual requirements
of the navigator. . Tt is a line every point of which is precisely three nautical
miles from the nearest point on the coast.

This general prineiple, in the language of the American amendment. pre-
sented at the Hague Conference, reads as follows:

Except as otherwise provided in this Convention, the seaward limit
of the territorial waters is the envelope of all ares of cireles having a
radius of three nautical miles drawn from all points on the coast (at
whatever line of seq level is adopted in the charts of the coastal State),
or from the seaward limit of those interior waters which are contiguous
with the territorial waters.

One and only one such line may be drawn in front of any coast.

The practicability of the third method is shown as follows. Finding his
position at sea, and locating it on his chart, the navigator describes a cirele
of three-mite radius; if it cuts land or national waters s he knows that heisin
territorial waters; if it barely touches land (or national waters) he knows
that he is exacily on the boundary line between the territorial sea and the
high sea;if it does not touch at all he knows that he is on the high sea,
(See Fig. 2 for jllustration of all three positions) Because only one such
line can be drawn no line needs to be drawn at all on the chart.

If the line is drawn, however, it will invariably he found to be the envelope
of the ares of cireles of three-mile radius drawn from all points on the coast-
line and from the exterior limit of national waters. Although it takes due
account of every point on even the most complex coast, it should be noted

5 #National waters' are alao called “inland waters"” and “interior waters.”? These latter
terms, although commonly employed, are somewhat inapt when applied to the waters of a
hay or estuary which is contiguous with the territorial sea.
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that the envelope of the ares of circles constitutes a relatively simple line in
all cases.t

The three methods coinecide in resulés obtained in front of perfectly straight
coast-lines.

All three systems are geometrical in character. Tn fact any system for
delimiting lerritorial waters must be derived geometrically from the coast-line,
No non-geometrieal line limiting territorial waters is conceivable, except a
line which bears no relation whatever to the coast, and such. & line would be
inconceivable as a practical solution of the problem,

In order to present a complete picture of the problems involved in delimit-
ing territorial waters it must be observed that although, by the principle of
drawing the envelope of the arcs of circles, there is one and only one such line
which can be drawn in front of any coast, it does not follow that there is only
one coast-line from which any line representing the limit of territorial waters
¢an be drawn. Infact any boundary line hetween the territorial sea and the
high sea which is derived by the “envelope” method may be derived from
any one of & number of coast-lines of almost infinite variety and character.
Figure 3 is designed to illustrate this fact. If the eritical points (A, B, C,
ete., on the diagram) from which the ‘“envelope’ ares are drawn should coin-
cide, on any two coasts, in their relative distance and direction from one
another, the “envelopes” would be identical, and cne could be superposed
upon the other. An appreciation of this fact is essential to a thorough un-
derstanding of the problems of delimiting the territorial sea.

Bince coast-lines are of infinite variety, any single rule, no matter how
simple, must operate to produce some stretches of territorial sea houndary
which will he found unsatisfactory to navigators, to fishermen, or to both.
In attempting to avoid or eliminate such undesirable features there are but
two alternatives:

(1) A series of rules or principles, each of which is adapted to a particular
type of coast; _

(2) A single rule, such as the envelope of the ares of circles, with provision
for the elimination of oecasional impracticable results.

The first method appears to have been in the back of the minds of the
majotity of those who have hitherto made studies regarding the delimitation
of the territorial sea. This accounts for the proposal to draw straight linesin
front of concave coasts, while drawing ares of cireles in front of convex coasts.
It accounts also for the efforts which were made by the preparatory commit-
tee for the Hague Conference, and at the Conference, to provide still differ-
ent methods for the delimitation of the territorial sea around the islands of an

¢ In Figure 1-¢, note that although the ares of circles of three-mile radius are drawn from
all points on the coast, & amall number of the ares drawn from the autermost points on the
coast extend out beyand all the others, and the outer portians of these constitute the “en-
velope.”  1In the diagram these are the ares which are swung from pointa A, to L inclusive.
The arca deseribed from ail the intermediate points, for example from M, nowhere touch the
“envelope.”
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Fig. 1. Bugegested methods of delimifing the teeritorisl sea.

{(a) Lines following the ainucsities of the coant, drawn parallel

to the general trend of the coaat, A vague and impracticabls
ides.

(h) Straight lines parallel to straight lines, drawn between
selested pointa on a concave cosst {with the ares of eireles alne-
where). ‘This illustration is copied from an unpublished foreign
chart,

{¢) The Ameriean propesal: a line every point of which is
exagtly three nautical miles from the nearest point on the coaat,
deseribed as the envelope of the ares of eirclen of three-mile
radius drawn from &ll points on the ocaat.
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Fra.2. 'The navigator's method of ascertaining whether he ia
in territorial watera or on the high sea, if the limit {s defined aa
the “envelope of the sreg of sivelea of three-mile radiua.’’ Tk is
eyident that the limit of the territorial ses need not be indieated
on the chart.
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Fra. 3. 'Twao dissirnilar cozsts the limita of whose territorial
waters are identieal in form. The painta from which the en-

valapes of tha ares of circles are developed (A, B, C, eto.} have
exsnctly the game relative positions an the two coasts,
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(a) {b)

F1a. 4. Propasals for minimum " bhays."'

(a) The American propoaal.

(h) The French proposal.

The proposal may be said to have been, in each inatance, that
when the bay is larger than the minimum a atraight line shall
ke drawn between headlanda, or where the bay first narrows to
ten miles in width, and that the thrae-mile limit wilt be measured
out from the strajght line. With both proposals, where the bay
has less indentation, the territorial sea limit will follow the
“envelopes of the ares of eireles’ drawn from all points on the
coant inside the bay,
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Fra.5. The Ametican praposal regarding bays and estuaries,

{a) Sinee the ares hetween the envelopes of the ares of eiccles
and the efraight headland-to-headland line (shaded in the
diagram) exceeds the ares of the semi-ciccle {marked **m*"'), tha
watara of the bay are interior ar natiohal waters, and the
atraight line hecomes the landward boundary of the territarial
BER,
{b] Since the ares hetween the envelopes of the arcs of circles
and the strajght headland-to-headland line (shaded) is less than
the ares of the semi-circle (marked ' m"), the watera of the hay
are nat interior waters, and the territorial sea is delimited by
means of the envelope of the arcs of cireles of fhree-mile radius
drawn from all paints an the caast,

Frz. 8. The American proposal for the efmination of abjes-
tianable poackets of the high sea.

The envelape of the arcs of cireles of threemile radiua ia fArat
drawn from all ecossta, bath mainland and islanda. Where
there {s a pranounced pocket of high sea which may be wholly
enclosed by drawing = single straight line nok more than four
milea lang, saush & line is drawn where the enfrance first narrows
to four miles, If the ares between the straight line and the
“envelope'' (the three shaded areas in fhe disgram) sxeesdn the
area of 4 semi-cirele drawn on the four-mile line {ag in the upper
and lower shaded areas), the pocket of high sea may ba assimi-
lated to the territorial sen. If the area is leas than that of the

aemi-circle faa in the middle shaded area} the poclet remaing &

partion of the high aea,
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archipelago. It involves, however, the definition of such terms as “bay”
and “group of islands,” and the classification of coast-lines into discrete
types. This is exceedingly difficult, if not impossible, and almost futile
when it is remembered that coast-lines of very dissimilar types may have
territorial sea boundaries which are strikingly similar if not identical.

The alternative method is the result of studying all aspects of the problem
with relation to each other, keeping in mind particularly the point of view of
the man on the sea, especially the navigator. This method is to derive the
limit of territorial waters from all points of the coast-line by a single, simple
geometrical procedure, and then to eliminate any impraeticable portions of
the line by an equally simple and impartial geometrical principle.

Tt will be found that nearly all of these impracticable results really belong
to a single type, namely, small pockets of the high sea which are almost
wholly surrounded by territorial waters. The occurrence of such pockets of
high sea in bays has been the oceasion of much difficulty and sericus study.
The similarity of the problems created by the occurrence of such pockets of
high sea in the vieinity of islands appears not to have been noted.

It has been remarked that there is quite general agreement on the prineiple
of the “envelopes of the ares of circles” in delimiting territorial waters in
front of convex eoasts, and that difficulties arise only with respect to concave
and highly complicated coast-lines. These difficulties relate chiefly to the
interior or landward base-lines from which the envelopes of the ares of cireles
should be drawn.

Assuming the “envelope’ method as the general rule of delimiting the
territorial ses, two questions arise, both of which relate to the base-line from
which the three-mile helt is to be measured on certain types of coasts:

{1) What is to be regarded as “land,” having a coast-line from which to
measure at low-water mark, in the case of rocks and shoals awash only at low
tide and therefore not constituting bona fide islands?

{2} What are the boundaries between national or inland waters and the
territorial sea, which are to be followed in lieu of the coast-line in front of
pronounced indentations of the coast, such as bays and estuaries?

The first question iz one of definition only. The answer does not affect the
method of delimiting territorial waters. It matters not whether an “island®
is defined as being capable or incapable of use, or as exposed at all stages of
the tide or only at low tide. Any such definition simply determines what
“land™ is to be disregarded altogether in the delimitation of territorial
waters. Discussion of this question is omitted from the present study.

The second question involves, in a sense, both definition and delimitation,
It is diseussed below under the heading “Bays and Estuaries,”

BAYS AND ESTUARIES

There is no other aspect of the problem of delimiting territorial waters
which has oceasioned as much difficulty as the determination of the particular
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indentations of the coast—whether called bays, gulfs, estuaries, or anything
else—whose waters constitute national or interior waters rather than ter-
ritorial waters. The North Atlantic Fisheries Arbitration Tribunal, for
example, decided that

In cage of bays, the three marine miles are to he measured from s
straight line drawn across the hody of water at the place where it ceases
to have the configuration and characteristics of a bay.”

There is as yet, however, no established rule by which to determine what
bodies of water “have the configuration and characteristics of a bay.” It
is admitted that when an indentation of the coast is regarded as a bona
Jide bay, it eeases to have the configuration of a bay at its outer head-
lands.

Assuming that an indentation of the coast constitutes a true bay, thereis a
question as to its size. In the case of a large gulf the boundary of territorial
waters is measured from the sinuosities of the coast. The waters of a small
bay, which does not exeeed six nautical miles in width, are automatically
enclosed by the three-mile rule. A ten-mile width has been frequently
aceepted, however. The reasons for the ten-mile rule have been well stated
by Judge John Bassett Moore: 3

Since you observe [he wrote to Mr. Barelay], that there does not
appear to be any convincing reagson to prefer the ten-mile line in such a
case to that of double three miles, T may say that there have been sup-
posed to exist reasons both of convenience and of safety. The ten-mile
line has been adopted in the cases referved to, as I undergtand them, as a
practical rule. The transgression of an encroachment upon territorial
waters by fishing vessels is generally a grave offence, involving in many
instances the forfeiture of the offending vessel and it is obvious that the
narrower the space in which it is permissible to fish the more likely the
offence is to be committed. In order therefore that fishing may be both
practicable and safe and not constantly attended with the risk of violat-
ing territorial waters, it has been thought to be expedient not to allow it
where the extent of free waters, between the three-mile line drawn on
each side of the bay, is less than four miles. This is the reason of the
ten-mile line. Its intention is not to hamper or restrict the right to fish,
but to render its exercise practicable and safe. When fishermen {all in
with a shoal of fish, the impulse to follow it is so strong as to make the
possibility of transgression very serious within narrow limits of free
water. Hence it has been deemed wiser to exclude them from spaces
less than four miles each way from the forbidden lines. In spaces less
than this, operations are not only hazardous, but so circumseribed as
to render them of little practical value.

The report of the Commission on Territorial Waters, at the recent Hague
Conference, containg the following statement regarding the ten-mile rule:

? I Proceedings, p. 97.
2 In a letter quoted in 13 (189405} Annuaire de I Institut de Droit Ink., p. 146: quoted in
Jessup, The Law of Territorial Waters and Maritime Jurisdictior, p, 358.
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“Most Delegations agreed to a width of ten miles, provided a system were
simultaneously adepted under which slight indentations would not be treated
as bays” (p. 12).

Several attempts were made to define the characteristic configuration of a
bay whose waters should be regarded as national or interior waters. The
German. delegation, for example, proposed measuring the maximum depth
of a bay in proportion to ite breadth from headland to headland. The
British delegation proposed taking into account the ratio between average
depth and breadth by measuring the area. Subsequently the British and
German delegations withheld their amendments and voted for the American
proposal.

The American proposal aveids the definition of such words as “bay’ and
“estuary” in a geographical senge. It simply undertakes to determine
when an indentation of the coast is sufficiently great to regard the waters
within the indentation as national waters, which are to be separated from
tervitorial waters by a straight line drawn across the entrance.

The border-line case between an open bay whose waters are territorial
waters, and a elosed bay whose waters are national or interior waters, is
assumed to be a semi-eircle whose diameter does not exceed ten miles (see
Fig. 4). Because of the {requent irregularity of bhays, instead of reckoning
the simple or the average depth in proportion to the width of the entrance,
it is proposed to take the general shape into account.

Sinee bays frequently have minor indentations which should be ignored for
practieal purposes, and since in the case of estuaries it would be difficult to
determine how far up the river to go in measuring the area, the American
proposal is to use a method inside the indentations which is exactly similar to
the drawing of the arcs of circles from all points along the coast (see Fig. 5).
It is drawn, however, not with a radius of three miles but with a radius which
ig proportionate to the width of the entrance. A comparison is then made
between the ares enclosed by the envelope of the ares of circles and the
straight line across the entrance (the shaded areas in the diagrams), and the
areq of 3 semi-circle whose diameter is proportionate to the width of the en-
trance. When the area of the special “envelope” ingide the bay exceeds the
area, of the semi-circle, the waters inside the straight line are national waters,
and the three-mile limit is measured from the straight line. Otherwise the
limit is measured from all points on the coast.

In addition to the distinet advantage of being equally applicable to es-
tuaries and bays, this expedient has the further advantage of both exaggerat-
ing and simplifying the characteristic shape of the bay or estuary. It is
much easier to take into consideration the area enclosed within the envelope
of the ares of cireles than it would be te take aceount of the area of the entire
bay or estuary following all the sinuosities of the coast. B

The American proposal with reference to bays and estuaries was submitted
to the Hague Conference in the following language:
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Subject to the provisions of Article . . . with reference to bays and
other bodies of water which have been under the jurisdiction of the
Coastal State, in the case of a bay or estuary the coasts of which belong
to a single State, or to twe or more States which have agreed upon a
division of the waters thereof, the determination of the status of the
waters of the hay or estuary, as interior waters or high sea, shall be
made in the following manner:

(1) On a chart or map a straight line not to exceed ten nautical miles
in [ength ghall be drawn across the bay or estuary as follows: The line
shall be drawn hetween two headlands or pronounced convexities of the
coast which embrace the pronounced indentation or concavity compris-
ing the bay or estuary if the distance between the two headlands does
not exceed ten nautical miles; otherwise the line shall be drawn through
the point nearest to the entrance at which the width does not exceed ten
nautical miles;

(2) The envelope of all ares of circles having a radius equal to one-
fourth the length of the straight line across the bay or estuary shall then
be drawn from all points on the coast of the mainland (at whatever line
of sea level is adopted on the charts of the coastal State) but such ares of
cireles shall not be drawn around islands in connection with the process
which is next described;

{3) If the area enclosed within the straight line and the envelope of
the ares of ecircles exceeds the area of a semi-circle whose diameter is
equal to one-half the length of the straight line across the bay or estu-
ary, the waters of the bay or estuary inside of the straight line shall be
regarded, for the purposes of this convention, as interior waters; other-
wise they shall not be so regarded.

When the determination of the status of the waters of a bay or estuary
has been made in the manner deseribed above, the delimitation of the
territorial waters shall be made as follows: (1) if the waters of the bay or
estuary are found to be interior waters the straight line across the en-
trance or across the bay or estuary shall be regarded as the boundary
between interior waters and territorial waters, and the three-mile belt of
territorial waters shall be measured outward from that line in the same
manner as if it were a, portion of the coast; (2) otherwise the belt of terri-
torial waters shall be measured outward from all paints on the coast line;
(3) in either case arcs of ‘eircles of three-mile radius shall be drawn
around the coasts of islands (if there be any) in accordance with pro-
Xisioris for delimiting territorial waters around islands as prescribed in

rticle . .

The reason for using a radius which is a given fractional part of the
breadth of the bay between headlands, or where it first narrows to ten miles,
is that it takes full account of the shape of both small and relatively large
hays.

It may be found that a radius equal to one-fourth the length of the straight
line across the bay may prove to be too large a fractional part, in that it may
generalize the shape of the bay too much and not take sufficient account of
minor indentations. It might be modified, for example, by using a radius
equal to one-fifth of the length of the straight line in describing the ares of
circles within the bay, and then comparing the area within the envelope of
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the arca with a semi-circle whose diameter is equal to three-fifths of the length
of the straight line across the bay. It will be necessary to try out the method
on many bays, of different types, in which different countries are interested,
before the acceptability of the American proposal with reference to bays and
estuaries, and the desirability of modifying it, will be known.

The reason for ignoring islands in the process suggested in the American
amendment ig that it is impossible to take aecount of islands in or near the
maouth of a bay and at the same time consider the real shape of the bay itself.
Islands of all sizes and shapes are found in and near bays and it is believed to
be impracticable to treat some of them as if they were mainland when some
islands, because of their small size and position, would necessarily be ignored.
The existence of islands in hays is taken into account quite independently in
the American proposal for the elimination of anomalous pockets of high sea.

ABSSIMILATION OF OBJECTIONABLE POCKETS OF HIGH SEA

If the general rule of describing the ares of circles is generally aecepted,
and if an impartial rule is adopted for the classification of bays and estuaries
as interior waters or high sea, it might seem that there would be no actual
need of further elaboration of the method of delimiting territorial waters.

Nevertheless, it will be found that when the arcs of circles of three-mile
radius have been drawn from all points on the coast-line of both mainland
and islands, and when it has been determined what indentations of the coast
have the configuration of closed bays whose waters are interior or national
waters, there will remain small poekets of the high sea deeply indenting
territorial waters. These pockets appear only where there are islands.
They may be occasioned by the presence of one or more islands near the
mainland, or of any number of islands at any distance from the mainland.
Because the coast-line, and the groupings of islands, are of infinite variety,
there is no conceivable general rule for delimiting territorial waters which will
not result in these anomalies on the chart when the three-mile limit is draws.

It was rather generally admitted, however, that these anomalous poekets
of high sea should be eliminated in some simple fashion. From the view-
points of both the navigator and the fisherman simplification is desirable.

The reasons for assimilating pockets are similar to the reasons for enclosing
deep bays and other indentations in the mainland, namely, that they con-
stitute no useful portion of the high sea from the viewpoint of navigation,
and that they do not provide sufficient space in which the nationals of a
foreign State may fish without encroaching upon territorial waters. The
American proposal is to permit the assimilation of these pockets to the status
of territorial waters (not interior waters) when a single straight line not to
exceed four miles in length would enclose a pocket larger in area than a cer-
tain minimum (see Fig. 6).

The text of the American proposal submitted at the Hague Conference
reads as follows:
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(1) Where the delimitation of territorial waters would result in leav-
ing a small area of high sea totally surrounded by territorial waters of
one or more States, the area is assimilated to the territorial waters
of such State or States.

(2) Where the delimitation of territorial waters, as prescribed in the
foregoing articles, results in 4 pronounced eoncavity such that a single
straight line, not more than four nautical miles in length, drawn from
the envelope of the ares of circles on one gide to the envelope of the ares
of circles on the other side entirely closes an indentation, the coastal
State may regard the body of water enclosed within the envelope of the
arcs of cireles and said straight line as an extension of its territorial
waters if the area exceeds the area of a semi-cirele whose diameter is
equal to the length of the straight line; if the coastal State chooses to
assimilate these waters it shall notify the nations which may be in-
terested therein.

THE AMERICAN PROPOSAL VIEWED A8 A WHOLE

The system of delimiting territorial waters, as proposed by the American
delegation at The Hague, should be regarded as a whole. Essentially it
provides for three steps:

{1) Describing the envelapes of the ares of cireles of three nautical mile
radius along all coasts, including islands;

(2) Determining whether the waters of bays and estuaries are national
waters or not, and thus ascertaining whether the three-mile limit is to be
measured from the sinuosities of the coast or from a straight line enclosing
interior waters;

(3) Eliminating undesirable and anomalous pockets of high sea oceasioned
by the presence of islands.

This system is an attempt to apply to all coasts of whatever charaeter, in a
geientifie and impartial manner, the method of drawing the envelopes of the
ares of circles—the method which is used by nearly all eountries on convex
coasts, and by many countries on coneave coasts as well. By providing a
simple and impartial method of determining the status of waters of bays and
estuaries it proposes to solve this hitherto baffling problem. The provision
for the assimilation of pockets completes the system of delimiting territorial
waters by methods derived directly from the configuration of the coasts, and
reduces to the very minimum the anomalies which are inevitahle under any
conceivable system.

It should be remembered that a very small fraction of the territorial waters
of the world have been delimited on charts according to any seheme what-
ever. The question of the method of delimitation is therefore of primary im-
portance, whether for the use of the coastal state in preparing eharts showing
the limits of the territorial waters, or for the use of navigators and fishermen
in the ahsence of published charts showing such limits. The amendments
submitted by the American delegation embodied an attempt to supply a
method of universal applieahility.
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In order to agcertain the workability of the proposed system, the delegates
of various countries brought to the American delegation the charts of their
own coasts, showing unpublished lines representing the limits of the terri-
torial sea as they have been defining them, and asking that the results by the
American method be worked out for comparison. In most cases the Ameri-
can method would deprive the coastal state of very small portions of terri-
torial sea, frequently negligible in size; in several cases the results were
identical with those obtained by the diverse and necessarily arbitrary meth-
ods employed by the coastal state in the absence of a general method. It
would have been enlightening to reproduce a number of such typical com-
parisons on charts if there were space,

At the Hague Conference considerable time was given to the consideration
of several aspects of delimitation which have been touched upon only lightly
in the preceding paragraphs. These include the question of bays whose
waters are hordered by two or more countries, various questions relating to
straits and to roadsteads, and the question of whether a special scheme
should be applied to island groups. On all of the questions, except that
relating to groups of islands, the American delegation attempted to make a
direet contribution.

Efforts of the conference to define a group of islands, in terms of numbers,
size, and relative position of islands, did not produee practical results. The
real reason for making a special case of islands is that the three-mile envelope
leaves undesirable pockets. It is the American viewpoint that the only
practicable way fto eliminate these poclets iz to consider the pockets as
pockets, rather than to consider the islands as islands. It is believed that
the general proposal for the assimilation of anomalous pockets of high sea by
a geometrical means avoids the definition of a “group of islands,” just as the
geometrical solution of the proposal relating to bays avoids the definition of
“bays,” and that in both cases the desired results are oblained in an entirely
satisfaetory manner,

It may be noted, somewhat parenthetically, that, regardless of what
definition may be adopied for the term “island’ as applying to small rocks,
shoals, and shifting bars, some of which are awash only at low tide, and many
of which constitute nothing but an obstacle to navigation, a large portion of
the coast of Norway will present a unique problem. Much of the fjorded
western coast of Norway is fringed with almost countless islands and rocks,
and it is exceedingly diffieult to indicate exactly which of these meet the re-
quirements of any definition of the term “island’’ for delimitation purposes,
and which rocks do not meet such requirements. Therefore, a navigator
could not swing his are of three-mile radius from the point on the chart in-
dicating his position and readily ascertain whether or not he was in territorial
waters or on the high sea. To deseribe the ares of cireles around all the
technical “islands’ along the Norwegian “skjaergird” would result in a
series of ares of cireles of unusual eomplexity. For that exceptional coast it
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would appear that the Norwegian system of indicating arbitrary straight
lines as the boundary between the territorial sea and the high sea is not only
justified, but praectically inevitable, and the further fact that these are rather
commonly aceepted as ““historie” waters tends to eliminate this coast from
the operation of the system proposed in the American amendment for gen-
eral application.

The system of delimiting territorial waters, as proposed in the American
amendment, reduces to a minimum the necessity of indicating lines on
charts, or of defining them in “sailing directions’’ and “pilot books.” No
lines need be indieated or defined except, perhaps, where there are interior
waters eontiguous with territorial waters which should be delimited, or
where there are small pockets to be assimilated to the status of territorial
waters. Many of these apparent exceptions ean he readily described in the
“gaijling directions” and need not be indicated on published charts.

As already suggested, the problems involved in delimiting territorial
waters should be studied objectively, from every practical aspect and es-
pecially that of the navigator, with a view to simplicity, impattiality of re-
aults, and economy in publication. The American proposal is to be regarded
aa a first attempt in that direction, and it is to be hoped that it may serve,
when improved by constructive criticism, as the basis of a definite system
which may be found capable of general application.



